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Not surprisingly, Petitioner AVX Corporation (“AVX”) has been unable to persuade the 

North Carolina Department of Environmental Quality (“NCDEQ”) or the United States District 

Court for the Eastern District of North Carolina to oust Corning Incorporated (“Corning”) from 

voluntarily cleaning up an industrial site located at 3900 Electronics Drive in Raleigh, North 

Carolina (the “Property”), pursuant to North Carolina’s Registered Environmental Consultant 

(“REC”) Program.  We say unsurprisingly because NCDEQ and the federal court recognize that 

Corning, the former property owner, is actually cleaning up the portion of the subject site that is 

in the REC Program,1 and spending millions of dollars doing so, in stark contrast to the current 

property owner, AVX, which is doing nothing—in defiance of requests by NCDEQ and the United 

States Environmental Protection Agency (“U.S. EPA”).  Having been rebuffed by the federal court 

and NCDEQ, AVX has now turned to this Commission with an utterly frivolous petition seeking 

to have this Commission inject itself into the federal court lawsuit between Corning and AVX and 

effectively “overrule” NCDEQ.  Yet no legal, factual, or commonsense basis exists to grant AVX’s 

Petition.   

                                                 
1 Corning’s Administrative Agreement with NCDEQ is for a 9.63-acre portion of the Property associated with 
historic releases from a dry well and chemical storage building, discussed further below. For clarity, this portion of 
the Property will be referenced as the “Site.” 
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Contrary to the baseless accusations in AVX’s Petition, Corning has been a model REC 

Program participant since it voluntarily entered the program three and a half years ago.  Corning 

has spent over $5 million to investigate and remediate the Site and continues to maintain and 

upgrade the groundwater pump-and-treat system.  Corning has done all the work and met all the 

deadlines set forth in Corning’s Administrative Agreement with the NCDEQ under the REC 

Program.  Moreover, because of AVX’s reckless conduct in 2016 in demolishing and removing 

the former plant building at the Property, including the concrete slab foundation, against the 

recommendation of NCDEQ and the U.S. EPA”, additional remedial action will likely be required 

to prevent further contamination of the Site.  AVX is doing nothing to investigate and clean up the 

Property that it operated as an industrial facility for decades.  In sharp contrast, Corning entered 

into an Administrative Agreement with NCDEQ and has spent over $5 million in investigating 

and cleaning up the Site.  That is why NCDEQ wants Corning to remain in the REC Program.  

Under these circumstances, there is no logical basis to oust Corning from the REC Program.  AVX 

attempts to do so only because it perceives a federal court litigation advantage.  This Commission 

presumably has other important work to do and should not get embroiled in AVX’s federal court 

litigation strategy.  

 Moreover, this Commission will appreciate that, as a matter of law, AVX’s Petition is 

procedurally improper.  As explained in detail herein, at least four procedural reasons preclude 

this Commission from entertaining AVX’s nonsensical Petition.  First, a private party cannot use 

declaratory rulings to attempt to enforce regulations against another private party, as AVX seeks 

to do here.  See N.C. Gen. Stat. § 130A - 22. Second, a declaratory ruling is only proper where 

there is a “given set of facts,” not where the underlying facts are highly contested, as they are here.  

See N.C. Gen. Stat. § 150B-6(a). Third, under the Commission’s regulations, good cause exists to 
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deny issuing a declaratory ruling where the subject of the petition is in litigation.  See 15A N.C. 

AC 21.0603(d)(2).  Fourth, only a “person aggrieved” can seek a declaratory ruling, and AVX is 

not a person aggrieved under the North Carolina Administrative Procedure Act.  See N.C. Gen. 

Stat. § 150B-2(6). 

AVX’s Petition also is factually baseless.  As demonstrated herein, AVX’s Petition relies 

on a stack of falsehoods and character assassination.  Finally, and perhaps most importantly, 

AVX’s Petition is premised on a misunderstanding of the relationship between this Commission 

and NCDEQ.  Under North Carolina law, this Commission does not sit as some kind of “super 

court” that resolves contested issues of fact and overrules the discretion of the NCDEQ.  To the 

contrary, NCDEQ has sole authority to manage the REC Program, and the REC Program Rules 

expressly place enforcement discretion in the hands of NCDEQ.  No authority exists for AVX’s 

position that NCDEQ has no discretion, that it must take specific actions despite its better judgment 

to the contrary, and that this Commission can “overrule” NCDEQ’s discretionary judgment.  

I. FACTS 

A. Discovery of TCE Contamination at the Property and Corning’s Remediation Efforts 
 
AVX’s Petition involves a former electronic components manufacturing facility that was 

located at the Property.  From 1962 to 1987, Corning owned and operated the facility, and in 

September 1987, AVX purchased the facility from Corning.  Under the parties’ purchase 

agreement, Corning retained legal responsibility (defined as “Retained Liabilities”) for pre-closing 

liabilities arising from violations of environmental law, but only “to the extent such violations are 

not … adversely affected by [AVX].”  As disclosed in the Petition, AVX and Corning are involved 

in an ongoing federal lawsuit in the Eastern District of North Carolina, AVX Corporation v. 

Corning Incorporated, Case No. 5:15-CV-543-FL, in which the parties dispute responsibility for 
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the assessment and remediation of environmental contamination at the Property.  AVX also seeks 

in the lawsuit to remove jCorning from the REC program. 

During the pre-acquisition due diligence period, Corning and AVX discovered elevated 

levels of the chlorinated solvent trichloroethylene (“TCE”) in the soil and groundwater around the 

area of a chemical storage building and a nearby dry well.  Corning immediately reported the 

discovery to NCDEQ’s predecessor, capped the floor drain with concrete, removed the dry well, 

and assumed responsibility for remediation of the Site.  In response, NCDEQ directed Corning to 

remove contaminated soils, determine impacts to groundwater, and begin cleanup procedures. 

Corning hired an outside environmental consultant in an effort to comply with NCDEQ’s 

instructions.  In February 1988, the outside environmental consultant (n/k/a Wood Environment 

& Infrastructure Solutions, Inc. (“Wood”)), conducted soil testing, which confirmed the existence 

of elevated levels of chlorinated solvents, including TCE, in the soil.  Wood also installed 

permanent groundwater monitoring wells, as requested by NCDEQ, and subsequent testing 

revealed elevated levels of TCE in the groundwater.  Corning submitted a Contamination 

Assessment Plan (“CAP”) to NCDEQ in March 1989, which NCDEQ approved in July 1989.   

Thereafter, Corning proceeded with work under the CAP.  In August 1989, Corning 

reported the results of its work under the plan to NCDEQ, with a copy to AVX.  The report 

explained that additional monitoring wells had been installed and that surface water samples had 

been taken from the onsite drainage ditch, which flows intermittently and following rain events.  

None of the ditch samples revealed levels of chlorinated solvents that exceeded the applicable 

water quality standards.  Accordingly, Wood did not recommend any offsite sampling.  

The August 1989 report also informed NCDEQ (and AVX) of the results of a city water 

service survey Corning commissioned in an effort to determine whether residents in the 
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subdivision adjacent to the Property were using the groundwater as drinking water.  That survey 

included (1) conducting a visual survey of drinking water wells; (2) conversations with the City of 

Raleigh public utilities personnel; (3) a search of the North Carolina Department of Environmental 

Management’s well-completion records to determine whether there were any wells within a 1500-

foot radius of the Property; and (4) cross-referencing the addresses of the homes within a 1500-

foot radius of the Property to the City of Raleigh Water Services Billing Department’s database to 

determine whether each residence was connected to the city water supply.  Exhibit 1.  Based on 

that research—which NCDEQ deemed sufficient and acceptable2—Wood determined that the 

homes within a 1500-foot radius used the city water supply and thus were not likely to come into 

contact with the groundwater.  Id.   

Corning submitted a Remedial Action Plan to NCDEQ in September 1991.  The Plan 

proposed installation of a pump-and-treat system to remediate the groundwater, which was 

considered some of the best available technology at the time.  NCDEQ approved the system on 

November 7, 1991, and it was fully operational by the fall of 1992.   

For the next 25 years (with some outages), Corning operated the State-approved pump-

and-treat system to remediate groundwater beneath the Site.  The groundwater monitoring wells 

and drainage ditch were sampled on a quarterly, and later, a semi-annual basis, and the sampling 

results were analyzed and submitted to NCDEQ, and sometimes to AVX, without comment or 

question from either party.  The results from the monitoring reports consistently indicated that 

chlorinated solvents remained in the groundwater and had been detected in the drainage ditch.  

Samples of those reports are attached at Exhibit 4. 

B. The “Data Gap Report,” and the Information in It, Was Never Secret. 

                                                 
2 Deposition of Sue Murphy (June 23, 2017), 105:2-107:6 ( attached at Exhibit 2); Deposition of 
S. Jay Zimmerman (June 22, 2017), 80:17-82:1 (excerpts attached at Exhibit 3). 
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For pejorative purposes, AVX has made a name for a 2012 Data Gap Report.  AVX calls 

it the “Secret Data Gap Report,” but it was hardly secret.  In 2012, as part of its evaluation of 

whether to enter the REC Program, Corning commissioned the “Data Gap and Remediation 

Strategy Summary” (the “Data Gap Report”) in order to examine its existing data, determine 

whether any data was missing, and determine its remediation strategy going forward so that it 

could bring the Site to closure and receive a “No Further Action” designation from the State.  The 

Data Gap Report is attached to AVX’s Petition as Exhibit 3. 

AVX’s Petition claims that the Data Gap Report contained damaging information that 

NCDEQ did not have and that Corning therefore tried to hide it.  See Pet. at 6-7.  This is entirely 

untrue.  In fact, Corning provided all data collected related to the Site to NCDEQ, including results 

showing elevated concentrations of TCE in groundwater and in the drainage ditch. 

1. The Data Gap Report Did Not Contain New Information. 

AVX’s first claim, that Corning hid remaining soil contamination from NCDEQ, is belied 

by AVX’s own statements in the federal court litigation, and by publicly available documents 

Corning submitted to NCDEQ years ago.  Indeed, as AVX’s own federal court complaint 

acknowledges, Corning informed NCDEQ as far back as June 1989 that trace levels of 

contaminants remained in the soil due to site conditions (i.e., an existing building and its 

underlying foundation) that prevented their removal: 

The contaminated soil removal at the AVX facility located in 
Raleigh, North Carolina occurred between May 8, 1989 and May 
16, 1989.  A total of 537.8 tons of soil were removed and shipped to 
the Chemical Waste Management facility located in Emelle, 
Alabama.  The confirming samples obtained from the walls and 
bottom of excavation indicate that soils remain that exceed 
established North Carolina Department of Environmental 
Management and Division of Health Services concentration levels 
for volatile organics. 
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Federal Court Complaint, ¶ 50 (attached as Exhibit 5); Exhibit 6.  NCDEQ acknowledged this 

fact by letter dated August 3, 1989, which it sent after a July 5, 1989, meeting with Corning on the 

same issue: 

In response to our meeting of July 5, 1989, we have reviewed the 
report submitted by Law Environmental regarding the site-
remediation and soil removal.  As discussed, and as verified by the 
report, residual levels of chlorinated solvents remain in the soil, 
ranging from less than 1.0 ppm to greater than 100 ppm.  It is 
apparent that this contamination cannot be practically removed due 
to site constraints, etc. 

Federal Court Complaint, ¶ 51 (attached as Exhibit 5); Exhibit 7. 

AVX’s second claim, that Corning hid surface water contamination is equally untrue. 

Beginning in 1991 and over the next 26 years, Corning regularly conducted sampling at the onsite 

drainage ditch and reported those results to NCDEQ (and again, frequently to AVX as well).  See, 

e.g., Exhibit 4.  Those reports routinely disclosed that chlorinated solvents, including TCE, were 

detected in the ditch.  Id.  AVX’s complaint in the federal court litigation admits this.  Federal 

Court Complaint, ¶¶ 58-59 (attached as Exhibit 5).   

Finally, AVX’s claim that Corning hid the Data Gap Report because it indicated “there was 

a significant risk that groundwater contamination was migrating from the Property to the nearby 

neighborhood” also is false.  In response to Wood’s statement in the Data Gap Report that “the 

current groundwater plume appears to migrate off-site,” Corning installed two additional 

groundwater monitoring wells offsite in order to determine whether this was, in fact, true.  Exhibit 

8.  Sampling from those wells confirmed that the groundwater plume had not migrated offsite.  

See id.  Corning submitted those results to NCDEQ in October 2013.  Id.   

In short, AVX’s claim that Corning did not provide the Data Gap Report to NCDEQ in 

2012 because it sought to hide the same information it routinely and willingly disclosed to NCDEQ 

in other submissions is not only false, it is nonsensical.    
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2. Corning Did Not “Hide” the Data Gap Report From NCDEQ or AVX. 

Also false is AVX’s accusation that Corning “hid” the Data Gap Report.  

It is common practice for a party to conduct a data gap analysis before deciding to enter 

the REC Program.  It is not, however, common for a party to submit such an analysis to NCDEQ 

at that time.  On the contrary, there is no requirement to submit it, and, in fact, no NCDEQ program 

to submit it to.  Indeed, that is why Wood recommended that Corning not submit the Data Gap 

Report to NCDEQ in 2012.  It was not, as AVX suggests, part of some plan to “hide” information 

from NCDEQ or anyone else.    

Second, Corning provided the Data Gap Report to NCDEQ at an appropriate time, on 

September 9, 2016, as part of its Remedial Investigation Work Plan (“RIWP”), a document 

required by the REC Program in which Corning is now participating.  Exhibit 9.  Accordingly, as 

of September 9, 2016, the Data Gap Report was available to NCDEQ, AVX, and anyone else who 

wished to review it.  Moreover, the RIWP specifically referenced the Data Gap Report in bold 

print on pages 13-14, where it provided a description of the report’s scope and findings, listed the 

report as the first reference material on page 38, and included it in the tables listing the historical 

reports for the Site.  See id. at 13-14.3   

C. Corning Did Not Knowingly Falsify Any Responses to the Site Cleanup Questionnaire 
and Had No Motive to Submit False Responses to the Site Cleanup Questionnaire. 

 
AVX’s Petition next alleges that Corning “knowingly submitted false and misleading 

statements and certification to DEQ regarding the environmental condition of AVX’s Property” 

so that it could enter the REC Program, avoid having to pay more than $5 million to remediate the 

                                                 
3 AVX’s suggestion that Corning failed to produce the Data Gap Report to AVX in the federal 
court litigation is false.  See Pet. at 5 n.3.  Corning did, in fact, produce the Data Gap Report to 
AVX on January 5, 2017, after it obtained a copy from Wood through the RIWP.  Despite a diligent 
search, Corning has not been able to locate a final copy of the Data Gap Report in its records. 
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Site, and avoid NCDEQ oversight.  Pet. at 1-4, 6-7, 9-10, 14.  Once again, AVX’s allegations are 

false. 

1. No One Intentionally Submitted False Information To NCDEQ. 

In June 2013, in accordance with its 26-year practice, Corning submitted a Report of 

Groundwater Monitoring, May 2013 (the “May 2013 Monitoring Report”), to NCDEQ, with a 

copy to AVX.  Exhibit 10.  The report indicated elevated levels of TCE and other chlorinated 

solvents in the groundwater, and that the downstream sample from the onsite drainage ditch 

confirmed the existence of TCE above certain water-quality standards.  Id.  NCDEQ employee 

Susan Murphy reviewed the report, which prompted her to send a “Notice of Regulatory 

Requirements” to Corning on September 12, 2013 (the “NORR”).  Exhibit 11; Murphy Dep., 

137:18-139:5 ( attached at Exhibit 2).  The NORR instructed Corning to complete a Site Cleanup 

Questionnaire, and stated as follows: 

The Branch has a privatized oversight arm of the voluntary cleanup 
program known as the Registered Environmental Consultant 
(“REC”) program.  Based on the responses provided on the 
questionnaire (degree of hazard and public interest in the site), the 
Branch will determine whether a staff person or an REC will 
perform the oversight and approval of your assessment and cleanup 
action.  Please note that having one or more of the conditions 
identified on the questionnaire does not necessarily preclude the site 
for qualifying for an REC-directed cleanup action. 

Exhibit 11. 

Corning complied with NCDEQ’s request and submitted its response to the Site Cleanup 

Questionnaire, which was prepared by Wood employee Dan Shields, on or about November 14, 

2013.  Exhibit 12.  AVX’s Petition claims that “at least nine of the statements” in the questionnaire 

response “were false and misleading.”4  Corning has previously responded in depth regarding all 

                                                 
4 Pet. at 6 and AVX Exhibit 6. 
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nine of these responses.  See, e.g., Exhibit 13.  NCDEQ has reviewed AVX’s allegations and 

identified only two responses as potentially problematic, issuing notices of violation (“NOVs”) to 

Wood, Dan Shields, and Corning.  After litigating these NOVs and the accompanying enforcement 

actions with Wood and Mr. Shields, NCDEQ entered into settlement agreements in which it 

disclaimed any allegation that these responses were false or violated the applicable statute.  

Exhibit 14.  Because NCDEQ issued an NOV to Corning with respect to Questions 6 and 11, each 

response is discussed below. 

a. Question 6 

Mr. Shields responded as follows in response to Question 6: 

 

As discussed above, there is an unnamed stream, or drainage ditch, located on the Property 

that flows intermittently and following rain events.  Water samples are periodically collected from 

the drainage ditch when sufficient water is available to sample. 

In addition to providing a completed questionnaire checklist, Corning’s questionnaire 

response included additional information about environmental conditions at the Site, including 

reference to the periodic monitoring reports that were submitted to and reviewed by NCDEQ 

during the previous 25 years, and which included drainage ditch sampling results.  For example, 

both the May 2013 Monitoring Report and the Report of Groundwater Monitoring, November 

2013 (the “November 2013 Monitoring Report”), which were submitted to and reviewed by 

NCDEQ prior to its REC eligibility determination, indicated that the while the upstream samples 

were “non-detect for all constituents,” the downstream samples “exceed[ed] the 2L standard 
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(groundwater)” and were “also above the surface water standard for Class C, Nutrient Sensitive 

Waters (NSW), of 0.030 mg/L based on Human Health Standards.” 

Exhibits 10 and 15 at 3-4. 

 NCDEQ considered these periodic monitoring reports before making its eligibility 

determination.  Deposition of Susan Murphy (June 21, 2018), 62:5-14, 124:4-126:25, 145:20-

146:7, and 157:5-20 ( attached at Exhibit 16).  At the time it reviewed the questionnaire response 

and prior to issuing the notice of eligibility, NCDEQ noted the discrepancy in the response to 

Question 6 and the May 2013 and November 2013 Monitoring Reports.  Murphy Dep., 122:19-

126:25 ( attached at Exhibit 16).  In response to this discrepancy, NCDEQ did not request 

additional information from Wood or Corning, but visited the Property to observe the drainage 

feature.  Murphy Dep., 126:8-25 ( attached at Exhibit 16).  Dan Shields testified that when he was 

responding to this question on the questionnaire, he was focused on the “site sediment” portion of 

the question.  The term “surface water” is not defined in the REC questionnaire checklist, and it is 

not clear that it would apply to an intermittent drainage ditch. 

 The response to Question 6 was not false or intended to mislead NCDEQ.  Moreover, Wood 

provided all relevant and pertinent information.  Indeed, there is no evidence that the response was 

anything more than an innocent mistake.  Murphy Dep., 110:24-111:14 ( attached at Exhibit 16); 

Deposition of John Walch (June 26, 2018), 85:23-86:24 (excerpts attached at Exhibit 17); 

Deposition of Kim Caulk (June 28, 2018), 117:16-118:11 (excerpts attached at Exhibit 18); 

Deposition of Charlotte Jesneck (July 10, 2018), 59:13-60:2 (excerpts attached as Exhibit 19).  

That conclusion is compelled by Corning’s prior voluntary and full disclosures to NCDEQ 

regarding the results of its drainage ditch sampling over the previous 26 years, as outlined in detail 

above.  And again, prior to making its eligibility determination for the REC Program, NCDEQ 
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was aware of the discrepancy between the response to Question 6 and past monitoring reports and 

determined that the Site was eligible for the REC Program. 

 The response to Question 6 does not violate any statute, regulation, or rule. 

b. Question 11 

Mr. Shields responded as follows in response to Question 11: 

 

As set forth above, Corning installed two offsite groundwater monitoring wells in August 

2013, and sampling from those wells confirmed that the groundwater plume had not migrated 

offsite.  See Exhibit 8.  Corning submitted those results to NCDEQ in October 2013.  See id.  

Specifically, the report indicated: 

Monitoring well RW-12B is located at the eastern end of 
Corning/AVX Site (Site) and the volatile organic compound (VOC) 
plume on the site.  Due to VOC concentrations detected in this well 
during semi-annual groundwater monitoring, Corning elected to 
install two offsite monitoring wells along Ingram Drive to monitor 
possible offsite migration of the VOC plume and the potential for 
any vapor intrusion sampling requirements. 

[ ] 

The September 2013 sampling data indicated monitoring well MW-
13A had no analyte concentrations above laboratory detection 
limits.  Monitoring well MW-13B had a concentration of 
bromodichloromethane at a concentration of 1.1 ug/l.  The NC 2L 
groundwater standards for bromodichloromethane is 0.6 ug/l … It is 
[Wood’s] opinion that the one analyte, bromodichloromethane, 
detected in MW-13B, was introduced into the monitoring well 
during the drilling operation and derived from the make-up water 
source. 

Id. at 1, 5.  Prior to making an eligibility determination, NCDEQ considered the questionnaire 

response and the off-site monitoring report.  Murphy Dep., 65:16-66:19, 135:4-15, 150:12-151:11 
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( attached at Exhibit 16).  NCDEQ personnel also visited the Property, and after observing the 

locations of the off-property wells, NCDEQ determined the number and location of the offsite 

wells were reasonable and did not request further information from Wood: 

Q. Okay. So you were aware that off site wells were installed or 
off property wells were installed prior to the questionnaire 
being submitted? 

A. Yes, it was mine and John, and I discussed it that it was our 
belief or understanding that they anticipated that would have 
been one of our questions after reading the questionnaire, we 
would have asked for some kind of further information on 
off property, off site groundwater levels. 

[ ] 

Q. And what was your determination after visiting the site and 
reviewing the questionnaire? 

A.  After visiting the site and reviewing the questionnaire, 
looking at the placement of the wells, it all seemed 
reasonable and within reasonable practice. 

Q.  When you say it seemed within reasonable practice, are you 
talking about the location of the wells that was selected? 

A. I’m talking about the location of the wells that were selected 
and the number of wells and the other answers on the 
questionnaire. 

Q.  What other answers are you referring to?  Specifically are 
you talking about the question that asks about off site 
migration of contaminants? 

A. That’s pretty much what our main concern was.  But looking 
at the site, actually being at the site, you get a better feel for 
-- sometimes you get a better feel for where more readily 
identified troublesome areas might come, and also that they 
had, they, referring to Dan Shields, had installed the wells in 
the most reasonable, defined by us, as the easiest to access 
and creating the least disturbance for local residents and 
easiest to get permission for, as well as fairly representative 
of what we expected at the bottom of the grade.  It wasn’t 
exactly at the bottom of the grade, but there wasn’t a lot of 
room to criticize placement.  So we are like, okay, that looks 
legit.  This all seems legit.  It just seems reasonable. 
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Murphy Dep. 85:4-12, 86:4-87:7 ( attached at Exhibit 16).   

 The REC questionnaire checklist indicates that responses should be provided “based on 

current information,” and current information at that time did not identify any offsite impacts.  

NCDEQ employee Sue Murphy, who made the eligibility determination for the Site, even testified 

under oath that this was an accurate response.  Murphy Dep. 154:9-20, 155:19-25 ( attached at 

Exhibit 2.  

 The answer to Question 11 is accurate and does not violate any statute, regulation, or rule. 

2. Corning Had No Motive to Submit False Information to NCDEQ. 

As the foregoing demonstrates, no one intentionally submitted false information to 

NCDEQ.  Moreover, no one, including Corning, had a motive to submit false information to 

NCDEQ. 

After it reviewed Corning’s response to the Site Cleanup Questionnaire, the off-site 

monitoring report, and Corning’s 4th Quarter Groundwater Monitoring Report for 2013 (which 

indicated, like previous reports, that the groundwater was contaminated with chlorinated solvents 

and that the surface water samples from the onsite stream also contained elevated levels of 

chlorinated solvents), and visiting the Property, NCDEQ determined that the Site was eligible for 

the REC Program.  AVX Exhibit 8.  In its Petition, AVX speculates that had Corning answered 

the Site Cleanup Questionnaire in the manner it thinks Corning should have, NCDEQ would not 

have approved the Site for the REC Program and would have placed Corning into a State-led 

cleanup.  Pet. at 8 (“If Corning withdraws [from the REC Program], however, DEQ will assume 

oversight of the investigation and cleanup, something Corning has been trying to avoid since 

2013”).  AVX also speculates that Corning wanted entry into the REC Program to take advantage 

of its $5 million cap, and that Corning will, at some point in the future, withdraw from the REC 
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Program because it has met that cap.  Pet. at 4, 8, 19.  Those accusations are unfounded and 

illogical. 

First, and most importantly, Corning had no reason to intentionally falsify the questionnaire 

response: 

• As the Site Cleanup Questionnaire plainly states: “Please note that having one or 

more of the conditions identified on the questionnaire does not necessarily preclude the site for 

qualifying for an REC-directed cleanup action.”  See Exhibit 11.   

• All of the information AVX claims Corning withheld from NCDEQ in the course 

of seeking approval for the REC Program has been provided to NCDEQ through Corning’s 

decades-long submission of monitoring data and reports to NCDEQ, both before and after its entry 

into the REC Program.  It makes little sense to lie when the truth is already out there.  

• When Corning submitted its questionnaire response, NCDEQ was not threatening 

an enforcement action against Corning, nor was it contemplating a State-led cleanup.  In fact, the 

opposite is true.  NCDEQ witnesses have confirmed that in the absence of Corning’s entry into the 

REC Program, the Site would have remained on the IHSB priority list, which NCDEQ has 

described as “where sites go to die.”  Murphy Dep., 35:12 ( attached at Exhibit 2).  Indeed, 

NCDEQ has confirmed that a State-led cleanup is highly unlikely for this Site and that the REC 

Program is the best, fastest way to Site closure: 

“[The REC Program] provides a means by which sites can be 
cleaned up without delay associated with constraints on state staff 
review of investigation reports or plans and proposed remedies.”  
Deposition of James Bateson (June 22, 2017), 64:7-11; see also id., 
98:17-99:1 (testifying that cleanup starts more quickly under the 
REC Program) ( attached at Exhibit 20).  

The REC Program “appears to be another route that is faster in 
achieving a ‘no further action’ required” determination from the 
State.  Murphy Dep., 170:4-11 ( attached at Exhibit 2). 
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“We consider [a site in the REC Program] fast tracked within the 
department.”  Murphy Dep., 171:3-10 ( attached at Exhibit 2). 

“[The State] has “a budget of $400,000 a year to take care of more 
than 3300 sites across the state, and so when we have funds 
available, we jockey for position to get some sampling done to try 
to identify the site or sites that present the greatest potential for risk 
to human health.”  Murphy Dep., 13:6-8 ( attached at Exhibit 2). 

“The sites that stay with [the State] are usually those that do not have 
a willing responsible party, do not have an identified responsible 
party, and fall somewhere between needing immediate action and us 
doing some more sampling to try to characterize and define where 
it goes on our matrix.”  Murphy Dep., 22:22-23:3 ( attached at 
Exhibit 2).  

[If Corning is terminated from the REC Program, NCDEQ] “would 
probably go right back to [the] computer and send a NORR, a notice 
of regulatory requirement, to both AVX and to Corning and then 
hope for the best,” which is that “either remediation on the site [is] 
continued or they entered one of the programs that has come into 
play since then or that some action was taken to either minimize the 
hazards or minimize the potential pathways for exposure of the 
hazards.”  Murphy Dep., 161:3-22 ( attached at Exhibit 2).   

NCDEQ also confirmed that, had the answers on the questionnaire response been different, 

it would not have affected its decision to approve Corning’s entry into the REC Program: 

Q.  If question 6 and 11 were answered differently, you still 
believe that the site would be eligible for the REC program, 
is that right? 

A.  I would have asked for more information, but I can’t imagine 
what information would have been offered that would have 
not already been present in my review of the voluminous 
reports that they had submitted that would change my 
opinion of the site and its eligibility or suitability for the 
REC program.  

Murphy Dep., 167:6-16 ( attached at Exhibit 16). 
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In light of these facts, AVX’s push for a State-led cleanup makes little sense.5  And, of 

course, these facts wholly undercut AVX’s claim that forcing Corning out of the REC Program 

would protect public health and welfare.  Pet. at 1.  Instead, it would do the opposite. 

Finally, no evidence supports AVX’s accusation that Corning wanted to enter the REC 

Program to take advantage of the $5 million cap, or that it will use that cap as a reason to withdraw 

from the REC Program at some undetermined time in the future.6  Corning has already spent more 

than $5 million investigating and remediating the Site. Corning’s witnesses have all testified in the 

litigation that Corning has no plans to withdraw from the REC Program upon reaching any 

financial threshold.   

Simply put, AVX has not been candid with their commissions. 

D. AVX’s Allegations Regarding the NOVs to Wood and Mr. Shields Are Incomplete 
and Misleading. 
 
In the Petition, AVX repeatedly raises November 2017 NOVs NCDEQ issued to Wood 

(f/k/a AMEC Foster Wheeler Environmental and Infrastructure, Inc.) and Mr. Shields in 

connection with the questionnaire response.  But AVX has omitted a material fact from that 

discussion: NCDEQ ultimately disclaimed its allegations of falsity against Wood. 

Wood and NCDEQ litigated whether the questionnaire response was false or misleading 

before the Office of Administrative Hearings, AMEC Foster Wheeler Environmental and 

Infrastructure, Inc. also d/b/a Wood and Daniel Shields v. North Carolina Department of 

                                                 
5 AVX’s request for an EPA-led cleanup makes even less sense, given that this Commission lacks 
any jurisdiction over EPA and cannot compel the EPA to do anything.   
6 Of course, Corning is allowed by statute to make such a withdrawal, if it elects to do so.  That is 
true with respect to any remediating party in the REC Program.  If AVX does not like the statute 
the way it is written, then it should lobby the legislature to change it.  Its efforts here are 
misdirected.  
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Environmental Quality, 17 HER 08520.7  NCDEQ ultimately disclaimed any allegations, findings 

or conclusions that the questionnaire response was false.  Specifically, in a Settlement Agreement 

dated August 14, 2018, NCDEQ stated that it  

disclaims any allegations, findings, or conclusions in the 
Administrative Penalty and the Disqualification Order that AMEC’s 
actions were not consistent with 15A NCAC 13C .0302(c), 
prohibiting false statements, and 15A NCAC 13C .0305(b)(8), 
requiring objectiveness and truthfulness in all reports and the 
inclusion of all relevant and pertinent information in reports when 
an omission would or reasonably could lead to a fallacious 
conclusion. 

Exhibit 14, ¶ 16.  Under the common and ordinary meaning of the word “disclaim,” NCDEQ 

represented in a quasi-judicial proceeding that the allegations of falsity against Wood and its 

employee Mr. Shields were unfounded.  And, of course, if the allegations were unfounded as 

against Wood and Shields, they remain unfounded against Corning, and the Commission should 

reject AVX’s allegations. 

II. ARGUMENT 

The Commission should deny AVX’s Petition for at least five independent reasons. 

First, AVX’s request—which seeks to require NCDEQ to take a specific enforcement 

action against a third party, Corning—is not a proper use of the declaratory ruling procedure.   

Second, the material facts in AVX’s petition are disputed, and the declaratory ruling statute 

does not empower the Commission to serve as a factfinder.   

Third, AVX and Corning are involved in an ongoing federal lawsuit in which they dispute 

responsibility for the assessment and remediation of environmental contamination at the Property, 

and in which AVX has made the same unfounded accusations against Corning it makes here.   

                                                 
7 AVX intervened in that proceeding, and leveled the same accusations against Wood and Mr. 
Shields that it makes against Corning here.    
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Fourth, AVX is not a “person aggrieved” under N.C. Gen. Stat. § 150B-4 because there 

has been no “administrative decision,” and because AVX has not been “affected substantially in 

its person, property, or employment.” 

And finally, AVX’s Petition fails on the merits because it is based on false accusations, 

and because AVX’s proffered interpretation of the law is without support. 

For all these reasons, the Petition should be denied. 

A. AVX’s Petition Seeks to Usurp NCDEQ’s Oversight of the REC Program, Which Is 
an Improper Use of the Declaratory Ruling Procedure. 
 
There is no private right of action to enforce the REC Program Rules.  Instead, oversight 

and enforcement of the REC Program is vested solely with NCDEQ and its Secretary—not the 

Commission.  See N.C. Gen. Stat. § 130A-22 (“The Secretary of Environmental Quality may 

impose an administrative penalty on a person who violates Article 9 of this Chapter, [or] rules 

adopted by the Commission pursuant to Article 9 … .”); N.C. Gen. Stat. § 130A-310.9(c) (“The 

Department may revoke its approval of the oversight of a voluntary remedial action by a private 

environmental consulting or engineering firm and assume direct oversight of the voluntary 

remedial action”); cf. Brinkman v. Barrett Kays & Assocs., P.A., 155 N.C. App. 738, 745, 575 

S.E.2d 40, 45 (2003) (because there was no private right of action to enforce the Clean Water Act’s 

honesty requirements, the statute’s enforcement provisions provided the “exclusive statutory 

remedy for violation thereof”).  As the North Carolina Supreme Court has held, when a rule or 

statute vests enforcement with a particular agency, and there is no private right of action 

thereunder, third parties like AVX “do not have a right of action for declaratory relief.”  Sykes v. 

Health Network Sols., Inc., 828 S.E.2d 467, 479 (N.C. 2019); see also Holly Ridge Assocs., LLC 

v. N.C. Dep’t of Env’t & Natural Resources, 361 N.C. 531, 638 S.E.2d 830 (2007) (third parties 
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were not proper participants in a case regarding NCDEQ enforcement action against a different 

party). 

As AVX’s Petition notes, NCDEQ has issued an NOV to Corning regarding the 

questionnaire response.  Corning has responded to the NOV and has strongly denied NCDEQ’s 

allegations.  Those proceedings are ongoing, and no final decision has been issued by NCDEQ.  

Nonetheless, AVX asks the Commission to usurp that process and order NCDEQ (not a party to 

this proceeding) to take specific enforcement actions against Corning (also not a party to this 

proceeding) in response to an alleged—not proven—violation of the REC Program Rules.  This is 

an improper attempt to usurp NCDEQ’s oversight and enforcement of the REC Program Rules.  

Indeed, as the Court of Appeals has explained, an agency is “not required to allow [a petitioner] to 

preempt [] enforcement proceedings by requesting a declaratory ruling.”  Equity Solutions of the 

Carolinas, Inc. v. N.C. Dep’t of State Treasurer, 232 N.C. App. 384, 394, 754 S.E.2d 243, 251 

(2014).8  Thus, “good cause” exists to deny AVX’s Petition. 

B. AVX’s Petition Improperly Asks the Commission to Serve as a Factfinder.   
 
N.C. Gen. Stat. § 150B-4(a) provides: 

On request of a person aggrieved, an agency shall issue declaratory 
ruling as to the validity of a rule or as to the applicability to a given 
state of facts of a statute administered by the agency or of a rule or 
order of the agency.  Upon request, an agency shall also issue a 
declaratory ruling to resolve a conflict or inconsistency within the 
agency regarding an interpretation of the law or a rule adopted by 
the agency. 

(emphasis added).  As the North Carolina Court of Appeals has recognized, the declaratory ruling 

procedure “does not contemplate an evidentiary proceeding” and “if evidence [is] required to 

                                                 
8 Corning also has not been able to locate any instance where a petitioner was permitted to use the 
declaratory ruling process to obtain a ruling regarding the application of a rule to a non-party’s 
alleged conduct.  
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establish the facts, then the proper procedure [is] to hold a contested case hearing.”  In re Ford, 52 

N.C. App. 569, 572, 279 S.E.2d 122, 124 (1981). 

There is no “given state of facts” here.  As set forth extensively above, and as NCDEQ 

acknowledges in its November 7, 2019 Response, Corning vigorously disputes AVX’s factual 

allegations.  The Commission however, cannot grant AVX the relief it seeks unless it accepts 

AVX’s version of the facts, and rejects the multitude of contrary facts presented by Corning.  

Under the Administrative Procedure Act’s declaratory ruling provisions, this is improper.  See 

Equity Solutions, 232 N.C. App. at 387, 395, 754 S.E.2d at 247, 252 (state treasurer properly 

denied petitioner’s request for declaratory ruling because, inter alia, the request “involve[d] 

disputed issues of material fact” and the treasurer “was not obliged to ignore the existence [of 

contrary] information” and “the actual facts [were] inconsistent with the set of facts provided in 

the petitioner’s request”).  This too, provides sufficient “good cause” for the Commission to deny 

AVX’s Petition. 

C. “Good Cause” to Deny AVX’s Petition Exists Because the Same Issues Are Being 
Litigated in the Pending Federal Court Action Between AVX and Corning. 
 
As AVX acknowledges in its Petition, and as noted above, AVX and Corning are involved 

in an ongoing federal lawsuit in which the parties dispute responsibility for the assessment and 

remediation of environmental contamination at the Property.  Trial is scheduled to begin on April 

27, 2020.  In that litigation, AVX seeks to hold Corning liable for 100% of the cleanup at the 

Property, and has made the same accusations against Corning that it makes here, and has sought 

to attack and undermine Corning’s participation in the REC Program.  For example, AVX 

unsuccessfully asserted claims for negligent misrepresentation and unfair and deceptive trade 

practices against Corning based on Corning’s allegedly false statements on the questionnaire 

response.  See Federal Court Complaint, ¶¶ 182-195 (attached as Exhibit 5).  AVX also used 
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NCDEQ’s NOVs against Wood and Mr. Shields as evidence in support of its motions for summary 

judgment.  See Exhibit 21.   

The Commission’s rules governing declaratory ruling requests explicitly recognize that 

when “the matter is the subject of a pending contested case hearing or litigation in any North 

Carolina or federal court,” good cause exists to deny the Petition.  15A N.C.A.C. 2I.0603(d)(2).  

Because AVX and Corning are involved in pending litigation in federal court, and because AVX 

makes the same allegations in that proceeding, “good cause” exists for the Commission to deny 

the Petition. 

D. AVX Is Not a “Person Aggrieved.” 

The Administrative Procedure Act defines a “person aggrieved” as “any person or group 

of persons of common interest directly or indirectly affected substantially in his or its person, 

property, or employment by an administrative decision.”  N.C. Gen. Stat. § 150B-2(6).  AVX fails 

this test for two reasons.   

First, there is no “administrative decision,” because NCDEQ has not taken final action on 

its NOV to Corning.   

Second, AVX has not been “affected substantially in its person, property, or employment.”  

The North Carolina Supreme Court has held that “person aggrieved” means “adversely affected in 

respect of legal rights, or suffering from an infringement or denial of legal rights.”  In re Halifax 

Paper Company, Inc., 259 N.C. 589, 595, 131 S.E.2d 441, 446 (1963).  Here, AVX argues that its 

“clear ownership interest in the Property is directly affected by Corning’s [allegedly] false and 

misleading statements and certification that allowed Corning to enter DEQ’s REC Program under 

false pretenses, and thus, AVX is a ‘person aggrieved’ for purposes of this Petition.”  Pet. at 14.  
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But Corning’s entry into the REC Program had, and has, no effect on AVX’s ownership of the 

Property.   

Regarding AVX’s claims that Corning’s participation in the REC Program has affected 

“AVX’s ability to sell its Property” (Pet. at 14), not only is that claim unsupported by any evidence, 

it is entirely speculative.  As the Court of Appeals has recognized, speculative injuries that may or 

may not occur in the future are not sufficient to make one a “person aggrieved.”  See Thompson v 

N.C. Respiratory Care Bd., 202 N.C. App. 340, 344, 688 S.E.2d 516, 519 (2010) (“In the present 

case, however, Thompson’s interest in her person, property, or employment have not been affected 

substantially by the action of the Board.  She was not required to pay any monetary penalties as 

the Board’s Final Agency Decision reversed its previous decision, which had ordered Thompson 

to pay civil penalties and costs.  There is also no indication that Thompson’s present employment 

was substantially affected by the Board’s decision.”) (emphasis added). 

Finally, as discussed above, AVX’s claim that “Corning will surely seek to impose the $5 

million cap set forth in N.C.G.S. § 130A-310.9(a) in an attempt to walk away from any cleanup 

effort beyond $5 million” (Pet. at 14) is false.  Corning has already spent more than $5 million, 

and there is no evidence that it plans to “walk away from any cleanup effort.”   

For all these reasons, AVX is not a “person aggrieved,” and the Commission should deny 

the Petition for this reason as well.   

E. AVX’s Petition Fails on the Merits. 

Should the Commission decide to rule on the merits of AVX’s Petition, it should be denied 

for at least four reasons: 

First, as discussed here, Corning did not make any false statements, representations, or 

certifications to NCDEQ. 
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Second, Corning agrees with NCDEQ that AVX’s proffered interpretation of the REC 

Program Rules—i.e., that they require NCDEQ to eject Corning from the REC Program—is 

wrong.  The plain language of the applicable rules proves that whether and how to enforce those 

rules is in NCDEQ’s sole discretion.   

Third, as explained above, NCDEQ has disclaimed any allegations, findings, or 

conclusions that Wood’s actions were not consistent with 15A NCAC 13C .0302(c), prohibiting 

false statements, and 15A NCAC 13c .0305(b)(8), requiring objectiveness and truthfulness in all 

reports and the inclusion of all relevant and pertinent information in reports when an omission 

would or reasonably could lead to a fallacious conclusion.  Accordingly, if the allegations were 

disclaimed as against Wood and Mr. Shields, they also are disclaimed against Corning. 

And finally, 15A NCAC 13C .0302(c) does not apply to Corning because Corning is not a 

REC or Registered Site Manager (“RSM”).  Specifically, although 15A NCAC 13C .0302(c) 

applies to “any person” violating the REC Program Rules, those rules apply only to RECs and 

RSMs.  This is clear from the potential enforcement described in the regulation, which only affects 

RECs and RSMs.  15A NCAC 13C .0302(c) (“[violators] shall be subject to enforcement including 

disqualification as an REC or RSM”).  This is also clear from reviewing the REC rules themselves: 

Section .0303 governs how a REC and RSM can be approved, Section .0304 sets forth the 

minimum qualifications for RECs and RSMs, Section .0305 describes the standards of conduct 

that apply to RECs and RSMs, and Section .0306 lists the technical standards that apply to RECs 

and RSMs.  Even the certification requirement included in 15A NCAC 13C .0306 that requires 

certain documents to be certified by the remediating party does not directly require this from the 

remediating party; if a document were submitted without a certification statement from the 

remediating party, the RSM would have violated the rules, not the remediating party.  See 15A 
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NCAC 13C .0306(b)(2).  Under the regulations, Corning was not even a remediating party at the 

time the questionnaire response was submitted, as it did not enter an administrative agreement 

regarding the Site until October 2015.  See 15A NCAC 13C .0301(5); N.C.G.S. § 130A-310.9(c).  

For these reasons, Corning’s certification on the questionnaire did not violate Section 15A NCAC 

13C .0302(c) as a matter of law. 

F. Conclusion 

For the reasons set forth herein, the Commission should deny AVX’s Petition and assess 

all legal costs against AVX. 

Respectfully submitted this 12th day of November 2019 

Respectfully submitted, 
 
/s/ Stacie C. Knight 
 
Stacie C. Knight [N.C. Bar No. 28482]  
Jeffrey S. Wilkerson [N.C. Bar No. 51209]  
WINSTON & STRAWN LLP 
300 South Tryon Street, 16th Floor  
Charlotte, NC 28202 
Tel: (704) 350-7700  
Fax: (704) 350-7800  
sknight@winston.com   
jwilkerson@winston.com  
 
Attorneys for Corning Incorporated 
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·1· · · · · · ·P R O C E E D I N G S
·2· · · · · · · THE VIDEOGRAPHER:· We are on the
·3· ·record at 9:08 a.m.· This is the videotaped
·4· ·deposition of Sue Murphy in the matter of AVX
·5· ·Corporation verse Corning Glass Works, et al.
·6· ·This deposition is being held at 217 West
·7· ·Jones Street, Room 5212, Raleigh, North
·8· ·Carolina, 27603, on June 23rd, 2017.
·9· · · · · ·The court reporter is Lisa Wheeler.
10· ·The videographer is Michael Kirby.
11· · · · · ·Counsel, please introduce themselves.
12· · · · · · · MR. WEBER:· My name's Steve Weber
13· ·and I represent AVX Corporation.
14· · · · · · · MS. KNIGHT:· Stacie Knight for the
15· ·Corning Defendants.
16· · · · · · · MR. OSBORNE:· Jay Osborne, general
17· ·counsel's office with North Carolina
18· ·Department of Environmental Quality.
19· · · · · · · THE VIDEOGRAPHER:· Court reporter,
20· ·please swear in the witness.
21· · · · · · · · ·SUSAN MURPHY,
22· · · being duly sworn, was examined and
23· · · · · · ·testified as follows:
24· · · · · · · MR. WEBER:· May I proceed?
25· · · · · · · THE REPORTER:· Yes.
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Page 6
·1· · · · · · · · · · · ·EXAMINATION
·2· ·BY MR. WEBER:
·3· · · · Q.· · Good morning, Ms. Murphy.· My name is
·4· ·Steve Weber.· I represent --
·5· · · · A.· · Good morning, Steve.
·6· · · · Q.· · -- AVX Corporation and we're here
·7· ·regarding a lawsuit that AVX has filed against
·8· ·several Corning entities, and I want to go through
·9· ·some deposition ins and outs first.
10· · · · · · · Have you ever been deposed?
11· · · · A.· · A long, long time ago.
12· · · · Q.· · Was it in your official capacity at work
13· ·or was it --
14· · · · A.· · Yes.
15· · · · Q.· · -- in a personal matter?· Okay.· And I
16· ·can already tell the -- the court reporter's going
17· ·to be mad at you and me both because --
18· · · · A.· · I know.
19· · · · Q.· · -- what -- the easiest thing to do would
20· ·be if you'll let me ask my full question and then
21· ·when you answer, I'll let you answer your full
22· ·answer.· That way she won't be mad at us for talking
23· ·over each other because she has to type all of
24· ·our -- our words.· And another thing is if you don't
25· ·mind giving a verbal response as opposed to nodding

Page 7
·1· ·or doing something like that just because it's hard
·2· ·for her to see that.· She may be looking down and
·3· ·not see you nod, so if you can give a -- a verbal
·4· ·response, I'd appreciate that.
·5· · · · A.· · Sure.
·6· · · · Q.· · Also, just since it's been a while since
·7· ·you were deposed, I'll give you some kind of ground
·8· ·rules of this.· This is a deposition.· You're under
·9· ·oath just as you would be if you're sitting in the
10· ·courtroom.· You took the -- the oath on the Bible
11· ·there.· Any questions that you have about my
12· ·questions, feel free to ask me.· Sometimes I ask
13· ·terrible questions and I -- I want to make sure that
14· ·you understand what I'm asking.· So if I ask
15· ·something you don't understand, ask me to rephrase
16· ·it.· Ask me to ask it again.· I just want to make
17· ·sure you understand what I'm asking.· If you have
18· ·any other questions at all, you can ask them of me
19· ·or -- or of your lawyer today.
20· · · · · · · And another thing is this is not an
21· ·endurance contest.· I don't think this will last
22· ·very long, but if you need to take a break at any
23· ·time, just tell me and we'll take a break.· Our
24· ·videographer has to change the DVD about once an
25· ·hourish so we'll break once an hour for sure so at
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·1· ·least you can look forward to that.
·2· · · · · · · Other than that, I'm going to ask you
·3· ·some questions about your background, I'm going to
·4· ·ask you some -- a few questions about this
·5· ·situation, and then Ms. Knight may have some
·6· ·questions for you as well.· We may have a few back
·7· ·and forth and then it'll be over.· I'll hand you
·8· ·some documents.· I'll hand some of these documents
·9· ·that we used yesterday, some new documents
10· ·potentially, and if you need to review those
11· ·documents, take all the time you need.· I want to
12· ·make sure that you understand what you have in front
13· ·of you before I ask you questions.· Does all that
14· ·make sense?
15· · · · A.· · Yes.
16· · · · Q.· · Excellent.· What I'd like to do is start
17· ·with your background.· Can you tell me where you
18· ·went to college and then what you've done
19· ·professionally since that time.
20· · · · A.· · I went to college, bachelor's, at
21· ·Clarkson University in Potsdam, New York.· I have a
22· ·bachelor's in civil and environmental engineering.
23· ·I have a master's from Manhattan College in
24· ·Riverdale, New York, in environmental engineering,
25· ·and I have a certificate in urban and regional
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·1· ·planning from College of Charleston, Charleston,
·2· ·South Carolina.· I have worked for various
·3· ·consulting firms over a long career, probably --
·4· ·Camp, Dresser & McKee, which is now CDM Smith, I
·5· ·spent several years with.· I took some time off to
·6· ·be a mom and volunteered and was on the Horry
·7· ·County, South Carolina, stormwater committee board
·8· ·to keep my hand in things, and I started at the
·9· ·state a year ago in February -- five years ago in
10· ·February.
11· · · · Q.· · All right.· So you lived in Horry County
12· ·prior to moving to Raleigh --
13· · · · A.· · I lived --
14· · · · Q.· · -- the Raleigh area?
15· · · · A.· · Correct.
16· · · · Q.· · Where did you live in Horry?
17· · · · A.· · I lived in Myrtle Beach.
18· · · · Q.· · And so let's go back a little bit on
19· ·your -- on your background after you graduated your
20· ·master's program.· Did -- do you have any
21· ·professional licenses or certifications?
22· · · · A.· · I have a professional engineering
23· ·license in New York State.
24· · · · Q.· · And I -- you mentioned the urban
25· ·planning.· Where is -- you say College of
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Page 10
·1· ·Charleston?
·2· · · · A.· · Correct.
·3· · · · Q.· · Was that a course or a -- a set of
·4· ·courses or how did you get that certification?
·5· · · · A.· · It's a -- it's a defined set of courses.
·6· · · · Q.· · And what time period did you receive
·7· ·that?
·8· · · · A.· · Probably finished 2009 or '10.
·9· · · · Q.· · You were living in Charleston at that
10· ·point?
11· · · · A.· · No, I was living in Myrtle Beach.
12· · · · Q.· · Was it a satellite program you could
13· ·take?
14· · · · A.· · No, I commuted to Charleston.
15· · · · Q.· · Wow.· That's a bit of a commute.· You
16· ·started here at the state five years ago February,
17· ·did you say?
18· · · · A.· · Correct.
19· · · · Q.· · Who hired you?
20· · · · A.· · John Walch.
21· · · · Q.· · Is John your boss today?
22· · · · A.· · Correct.
23· · · · Q.· · So I understand that you're in the
24· ·Inactive Hazardous Sites Branch of North Carolina
25· ·Department of Environmental Quality, is that right?
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·1· · · · A.· · Correct.
·2· · · · Q.· · Is that -- have you been in the same
·3· ·position these five years?
·4· · · · A.· · Yes.
·5· · · · Q.· · Tell me what that position is.
·6· · · · A.· · I am an environmental engineer for
·7· ·Inactive Hazardous Sites Branch.
·8· · · · Q.· · Are you in the eastern region of the
·9· ·IHSB?
10· · · · A.· · Correct.
11· · · · Q.· · If I say IHSB, that's an easier way for
12· ·me to talk about Inactive Hazardous Sites Branch.
13· ·You understand that?
14· · · · A.· · Correct.· Yes.
15· · · · Q.· · How many folks are in the eastern
16· ·division or east -- what is it, the eastern --
17· · · · A.· · Region.
18· · · · Q.· · Region.· How many folks are in the
19· ·eastern region?
20· · · · A.· · Seven, I believe.
21· · · · Q.· · Can you tell me their names?
22· · · · A.· · Shawn in Fayetteville; Sue Robbins and
23· ·Dave Brown in Wilmington; Bruce Lefler, myself,
24· ·Keith Snavely, and John here in Raleigh.
25· · · · Q.· · How do you spell Keith's last name?
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·1· · · · A.· · S-n-a-v-e-l-y.· There might be another E
·2· ·between the L and the Y.· Autocorrect takes care of
·3· ·that.
·4· · · · Q.· · That's okay.
·5· · · · · · · · · ·MR. WEBER:· I -- I just want to ask
·6· · · · one question.· Can you hear okay?
·7· · · · · · · · · ·THE REPORTER:· Yes.
·8· · · · · · · · · ·MR. WEBER:· Are we okay?
·9· ·BY MR. WEBER:
10· · · · Q.· · All right.· The fan is a little loud and
11· ·you're soft-spoken so I wanted to make sure
12· ·everybody could hear.
13· · · · · · · All right.· So you started five years
14· ·ago as an environmental engineer?
15· · · · A.· · Correct.
16· · · · Q.· · And you -- you hold that title today?
17· · · · A.· · Correct.
18· · · · Q.· · So tell me what you do in your job
19· ·from -- on a day-to-day basis.
20· · · · A.· · If a new site comes in, we take a look
21· ·at the available information and determine whether
22· ·or not it's actually of interest to us, meaning it
23· ·has some degree of contamination that would make it
24· ·one of our sites and not belonging to another
25· ·program like underground storage tanks or one of
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·1· ·the other programs.· And then we look at the site
·2· ·and we determine should -- if it is our site, we
·3· ·send out a notice of regulatory requirement and
·4· ·then ask for more information about the site.· I
·5· ·have approximately 11 sites that are in varying
·6· ·degrees of noncooperation.· It's -- it's -- we have
·7· ·a budget of $400,000 a year to take care of more
·8· ·than 3300 sites across the state and so when we
·9· ·have funds available, we jockey for position to get
10· ·some sampling done to try to identify the site
11· ·that -- or sites that present the greatest
12· ·potential for risk to human -- human health.
13· · · · Q.· · So how -- you said there are about 3300
14· ·sites in your program?
15· · · · A.· · Correct.
16· · · · Q.· · In the IHB -- IHSB program?
17· · · · A.· · Correct.
18· · · · Q.· · Is that statewide?
19· · · · A.· · Correct.
20· · · · Q.· · How many new sites come in a year that
21· ·are -- are -- you haven't seen or -- or dealt with
22· ·before?
23· · · · A.· · I -- I can't answer that.· John parts
24· ·them out so I -- I have no idea.
25· · · · Q.· · So the -- the new sites come in to
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Page 14
·1· ·Mr. Walch?
·2· · · · A.· · For the eastern region, yes.
·3· · · · Q.· · Who -- who do they come in to for the --
·4· ·are there three regions or two?
·5· · · · A.· · Correct.· Three regions, central and
·6· ·western and eastern.
·7· · · · Q.· · And Mr. Walch is -- they come into
·8· ·Mr. Walch for the eastern?
·9· · · · A.· · Correct.· Sometimes the consultants know
10· ·to send it to which region and then sometimes it's
11· ·completely -- sometimes it gets sent to Charlotte
12· ·Jesneck who John reports to.
13· · · · Q.· · Charlotte is -- is John's boss, right?
14· · · · A.· · Correct.
15· · · · Q.· · And who -- who are John's equivalents in
16· ·the western and central?
17· · · · A.· · Qu Qi.· It's Q-u, Q-i.
18· · · · Q.· · That's in the central?
19· · · · A.· · Yes.· And Colin Day is in the western
20· ·region.
21· · · · Q.· · So how do you all determine if it's an
22· ·IHSB site or a -- a UST site, for example?
23· · · · A.· · There -- there is -- it's specified
24· ·under law as to if it's petroleum solvents --
25· ·sometimes the programs tend to cross a little if
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·1· ·there is contamination not typically associated
·2· ·with an underground storage tank release,
·3· ·non-petroleum or chlorinated solvent.· Usually a
·4· ·chlorinated solvent is a flag for our program, but
·5· ·we have an agreement with the other departments as
·6· ·to what levels constitute who should take
·7· ·responsibility.
·8· · · · Q.· · So if I have a former body shop and it
·9· ·had an underground tank with petroleum in it but
10· ·then parts washer spilled with TCE, that could
11· ·potentially fall in either --
12· · · · A.· · Or both.
13· · · · Q.· · -- section or both?· And then you all
14· ·have agreed somehow which way -- which where --
15· ·which division it'll go in?
16· · · · A.· · Or we work together and usually the
17· ·petroleum tank would be cleaned up first and then
18· ·the long ongoing saga of cleaning up a contaminated
19· ·groundwater plume with solvents would stay with us.
20· · · · Q.· · So I understand from Mr. Bateson's
21· ·testimony yesterday that in around 2007 time frame a
22· ·series of sites came over from the groundwater
23· ·section to IHSB.· I guess you weren't here when that
24· ·happened?
25· · · · A.· · I wasn't here when that happened and
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·1· ·I've just heard tales of the great deluge of sites.
·2· · · · Q.· · And so when you did arrive -- I guess
·3· ·that was 2012 February, is that right?
·4· · · · A.· · Yes.
·5· · · · Q.· · -- were there sites that had been
·6· ·transferred to IHSB that had not been evaluated by
·7· ·IHSB staff yet?
·8· · · · A.· · I don't -- I don't really know that.
·9· ·I'm not that familiar with the inventory to know.
10· · · · Q.· · And I'm glad you -- you said that,
11· ·because obviously the reason I'm here is to ask you
12· ·what you know and if there are things that are out
13· ·of your knowledge, then I'm not asking you to answer
14· ·those questions.· So feel free to tell me you don't
15· ·know and that's perfectly acceptable.
16· · · · A.· · Thank you.
17· · · · Q.· · So -- so there -- there were sites that
18· ·had come over from groundwater.· You understood
19· ·that, is that right?
20· · · · A.· · Correct.
21· · · · Q.· · But you -- you don't know which sites
22· ·those were?
23· · · · A.· · I have some sites that came over from
24· ·groundwater and I know which sites those are simply
25· ·by the date of the entry into our files.· We -- we
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·1· ·characterize our files by date received and those
·2· ·all bear a 2007 February received date.
·3· · · · Q.· · So do you know how many sites came over
·4· ·to IHSB?
·5· · · · A.· · No, sir.
·6· · · · Q.· · When you arrived five years ago
·7· ·February, were you given a series of sites to
·8· ·manage?
·9· · · · A.· · Yes, sir.
10· · · · Q.· · Do you know how many, roughly?· I'm not
11· ·asking for exact numbers but roughly.
12· · · · A.· · We try to carry a load -- a continuous
13· ·load of monitoring between ten and 18 sites at a
14· ·time and because I was new and new to North
15· ·Carolina regulations, it started out small.· I
16· ·think I had three or four sites and then just
17· ·slowly added them.
18· · · · Q.· · How many sites do you have now?
19· · · · A.· · I have 11.
20· · · · Q.· · Now, of those 11 sites, are they -- and
21· ·you'll have to help me with the verbiage here, but
22· ·are those state lead sites?
23· · · · A.· · No, they are not.
24· · · · Q.· · Okay.· What does -- do you know what
25· ·that means, state lead?· When I say that, does that
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Page 18
·1· ·mean anything to you?
·2· · · · A.· · Yes, it does.
·3· · · · Q.· · Okay.· What does that mean to you?
·4· · · · A.· · State lead means that it is actively
·5· ·undergoing remediation under the supervision of one
·6· ·of my colleagues.
·7· · · · Q.· · Do you have any -- do you go -- do you
·8· ·guys call them state lead --
·9· · · · A.· · Yes.
10· · · · Q.· · -- or what do you -- that's -- so if I
11· ·use that, that's what you all use in the agency?
12· · · · A.· · Correct.
13· · · · Q.· · Okay.· So are those sites being cleaned
14· ·up voluntarily by the -- I call it -- it may not be
15· ·the property owner.· Remediator, would that be --
16· · · · · · · · · ·MS. KNIGHT:· Object to the form.
17· ·BY MR. WEBER:
18· · · · Q.· · What -- what would you call the -- oh,
19· ·sorry.· I forgot to tell you this, too.· What --
20· ·what happens is this transcript may be used in
21· ·court, it may be used for other purposes, and so we
22· ·as attorneys are putting objections on the record.
23· ·And so you'll hear object to the form or certain
24· ·objections, and then unless your lawyer tells you
25· ·not to answer after that, you can go ahead and
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·1· ·answer, but either Ms. Knight or I are just
·2· ·registering our objections for later.· So if you
·3· ·hear that, then -- it's a little disconcerting, I
·4· ·understand, but if you hear that, then you can
·5· ·answer the question or ask me to rephrase.· So do
·6· ·you need me to ask it again?
·7· · · · A.· · I need you to ask me the question again.
·8· ·Thank you.
·9· · · · Q.· · And I don't know that I -- I -- I
10· ·remember the question?
11· · · · · · · · · ·MS. KNIGHT:· And, Steve, just I --
12· · · · the reason I object is because I wasn't clear
13· · · · which sites your question was referring to --
14· · · · · · · · · ·MR. WEBER:· Sure.
15· · · · · · · · · ·MS. KNIGHT:· -- the state letter
16· · · · that -- so that's why.
17· · · · · · · · · ·MR. WEBER:· Right.
18· ·BY MR. WEBER:
19· · · · Q.· · Okay.· So what I want to do is I just
20· ·want to -- when I'm using terms, I want to make sure
21· ·I use the terms you all use.· And so if there is
22· ·a -- an owner or operator or someone who's cleaning
23· ·up the property, do you refer to them as the
24· ·remediator or the owner or the -- do you --
25· · · · A.· · Typically we refer to them as the
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·1· ·responsible or remediating party and we just use
·2· ·the initials RP, and that is a sweeping term that
·3· ·includes owners and -- whether or not the entity
·4· ·contributed to the contamination.
·5· · · · Q.· · All right.· Well, I'll use the term RP
·6· ·then.· That'll save us maybe 13 seconds throughout
·7· ·the day.· So are the state lead sites being cleaned
·8· ·up or -- investigated or cleaned up voluntarily by
·9· ·the RP?
10· · · · A.· · I have a couple that are willing to
11· ·occasionally do some things and then a great deal
12· ·of the others, no.
13· · · · Q.· · The state is directing the cleanup on
14· ·those others?
15· · · · A.· · They're voluntary and the -- they aren't
16· ·of sufficient potential hazard that they aren't --
17· ·excuse me -- they aren't right on the top of where
18· ·our funds would go to, and so if the RP does not
19· ·decide to cooperate, we will occasionally do some
20· ·sampling, testing just to try to get a handle on
21· ·it.
22· · · · Q.· · And so would those sites have come in to
23· ·your office with contamination but not been of
24· ·sufficient -- sufficient priority to be -- well, I'm
25· ·going to ask that question in a minute.· Let me get
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·1· ·to the next one.
·2· · · · · · · What -- what are the sites that are of
·3· ·higher priority such that the state is actively
·4· ·managing those sites?
·5· · · · A.· · We look at what would be the most --
·6· ·excuse me, allergies -- what would be the most
·7· ·potential for impact to human health, but it's also
·8· ·based on the information we have about a site and
·9· ·quite often that's just kind of sketchy.
10· · · · Q.· · Okay.
11· · · · A.· · So oftentimes we will look around the --
12· ·around the site, are there other sites around it
13· ·that we have or terrain or wells or the population.
14· · · · Q.· · Okay.· So -- and I'm going to bump
15· ·through these questions and so maybe I'll -- I'll
16· ·ask you to explain it and it'll save some time.
17· ·What I'm trying to figure out is if a -- a site
18· ·comes in that has contamination and the state -- one
19· ·more thing.
20· · · · · · · So there have been -- throughout the 30
21· ·years of this site the -- the state agency has been,
22· ·you know, DEQ, DEHNR, DENHR, whatever those terms
23· ·are, so I'm just going to call it the state and
24· ·if -- does that make sense to you?
25· · · · A.· · Yes.
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Page 22
·1· · · · Q.· · Okay.· So let's say a contaminated site
·2· ·comes into the state and you all have never seen it
·3· ·before.· It's brand new.· What I'm trying to figure
·4· ·out is where that site goes programwise and how you
·5· ·all make that decision.· And Mr. Bateson told me
·6· ·that there may be a CERCLA site or a federal state
·7· ·or a state IS -- IHSB site.· So I'm not concerned
·8· ·about CERCLA or the federal, but from the state
·9· ·point of view, if a new site comes in, how do you
10· ·all figure out which bucket it goes in?
11· · · · A.· · If we have a site that comes in that
12· ·seems to have potential to -- or is impacting
13· ·people's -- several people's drinking water or
14· ·vapors, we call the EPA -- well, we have until now
15· ·called the EPA, and then -- to address any
16· ·immediate danger to life and health, but if it is
17· ·not something that is egregiously over the line, we
18· ·will ask for -- usually ask for more data, that's
19· ·where the site questionnaire comes in, to try to
20· ·characterize the site.· The REC program has been a
21· ·great spot for responsible parties who are either
22· ·interested in remediating a site -- the sites that
23· ·stay with IHSB are usually those that do not have a
24· ·willing responsible party, do not have an
25· ·identified responsible party, and fall somewhere
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·1· ·between needing immediate action and us doing some
·2· ·more sampling to try to characterize and define
·3· ·whether or not -- where it goes on our matrix.
·4· · · · Q.· · So if a site comes into IHSB, if it's
·5· ·the highest priority site, then what is that program
·6· ·or what -- what is that site called?
·7· · · · A.· · We -- that usually goes to the site
·8· ·evaluation and removal branch.· Jim used to be in
·9· ·charge of that group.· It's the CERCLA sites or
10· ·just -- EPA has stepped in with resources, money,
11· ·and personnel.
12· · · · Q.· · Okay.· So if it's -- let's say it's not
13· ·a CERCLA site.· It -- it falls within IHSB, but it's
14· ·the highest priority of IHSB.· And is that a
15· ·state-directed site or is that a voluntary site at
16· ·that point?
17· · · · A.· · It is a -- if there is no RP who is
18· ·willing to step up and do remediation, then it is
19· ·a -- an orphan site and we try to determine what we
20· ·can do to sort of break one of the pathways for
21· ·exposure or somehow limit the potential for
22· ·exposure and then it's just -- takes a spot in our
23· ·budget.
24· · · · Q.· · So what if you have a situation where
25· ·you have an RP but the site is highly contaminated,
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·1· ·does that -- where does that fall in your program?
·2· · · · · · · · · ·MS. KNIGHT:· Object to the form.
·3· · · · A.· · I haven't personally had one of those
·4· ·sites, so I haven't had the pleasure of having one
·5· ·of the actual -- the movement there.· It -- it
·6· ·really depends on so many factors, the nature of
·7· ·the contamination, the nature of the potential
·8· ·health effects.· Toxicologists will usually chime
·9· ·in -- we usually do sampling.· Toxicologists will
10· ·evaluate the results and then try to determine
11· ·where to go from there, but I guess it -- it all
12· ·comes down to trying to characterize the site,
13· ·get -- get more information so that we have an idea
14· ·of how big, how bad it is.
15· · · · Q.· · And how do you make that initial
16· ·determination of where it falls in the -- the
17· ·priority?
18· · · · A.· · Site conditions questionnaire is -- is
19· ·the -- the real first big step as to what we have
20· ·for information on the site, and when we get that,
21· ·usually we ask for any other reports looking for an
22· ·Environmental Site Assessment Phase 1, Phase 2, but
23· ·that's usually the first hard information we have
24· ·in front of us or the notification of -- a
25· ·notification of a contaminated site.· That's
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·1· ·another one of our standard forms and that -- that
·2· ·is also sometimes the first idea that there is a
·3· ·problem.
·4· · · · Q.· · So if someone knows of a problem, fills
·5· ·out the state form, and gives you all notice on that
·6· ·state form, that provides you some information?
·7· · · · A.· · Correct.
·8· · · · Q.· · And then I guess would you send out a
·9· ·notice of regulatory requirement based on that
10· ·initial notice?
11· · · · A.· · Correct.
12· · · · Q.· · And then most sites, I guess, would fill
13· ·out the questionnaire, the site question -- what is
14· ·it, site --
15· · · · A.· · Site conditions questionnaire.
16· · · · Q.· · Site condition questionnaire, is that --
17· ·would be the next step where you would get your
18· ·information?
19· · · · A.· · That would be what we would request.
20· ·That request is not always met.
21· · · · Q.· · Okay.· So out of the 3300 sites across
22· ·the state, do you know how many the state is
23· ·actively managing?
24· · · · A.· · No, I do not.
25· · · · Q.· · Do you know how many sites the eastern
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Page 26
·1· ·region's actively managing?
·2· · · · A.· · No, I do not.
·3· · · · Q.· · You are actively managing 11?
·4· · · · A.· · Correct.
·5· · · · Q.· · And I think you said there are seven
·6· ·individuals in your eastern region?
·7· · · · A.· · Correct.
·8· · · · Q.· · Is the caseload about -- or the workload
·9· ·about the same?
10· · · · A.· · Yes.
11· · · · Q.· · So just to -- well, does Mr. Walch, does
12· ·he have his own sites?
13· · · · A.· · He has one or two, yes.
14· · · · Q.· · All right.· So there are -- are there
15· ·six, then, environmental engineers like you?
16· · · · A.· · Hydrogeologists and engineers and
17· ·geologists.
18· · · · Q.· · So out of the six would -- would it be a
19· ·ball park, mind you, of 60 to 80 sites?· Does that
20· ·sound about right?
21· · · · A.· · We have a inventory so the second
22· ·something is resolved on one of our sites, we can
23· ·go get another one.· There's a large inventory.
24· · · · Q.· · Is that the inventory of the 3300?
25· · · · A.· · I -- I have a spreadsheet that is broken
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·1· ·down by our region.
·2· · · · Q.· · I see.
·3· · · · A.· · And it's an Excel spreadsheet and I know
·4· ·it has several pages, but I do not know the exact
·5· ·quantity on it or could even approximate.
·6· · · · Q.· · So you don't know what that row number
·7· ·is at the bottom that you can scratch off or move
·8· ·up?
·9· · · · A.· · No, I don't.
10· · · · Q.· · Okay.· I'm just trying to get a sense if
11· ·it's a thousand or -- or 3 -- 2,000 or -- or is
12· ·it -- you just have no idea?
13· · · · A.· · John would probably be a better person
14· ·to ask.
15· · · · Q.· · But of that spreadsheet, maybe 60 to 80
16· ·of those are ones that you're working on actively?
17· · · · A.· · We're actively working on them, yes.
18· ·Does not necessarily mean we're even receiving a
19· ·response from any representative of the site.
20· · · · Q.· · Okay.· So the -- in the IHSB program of
21· ·the eastern region then you all are -- when I say
22· ·actively managing, is that a fair way to say it?· I
23· ·just don't know how to characterize the term.
24· · · · A.· · We're assigned sites so I have 11
25· ·assigned sites, but we're attempting to actively
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·1· ·manage, so however you'd like to characterize it.
·2· · · · Q.· · How about I call them assigned sites?
·3· · · · A.· · That's --
·4· · · · Q.· · There are roughly 60 -- maybe 60 or 70,
·5· ·I guess, assigned sites that you and your staff are
·6· ·working on?
·7· · · · A.· · Correct.
·8· · · · Q.· · And of those 60 or 70 assigned sites
·9· ·are -- is -- is the state -- is there -- is the
10· ·state lead on any of those sites?
11· · · · A.· · Yes.
12· · · · Q.· · And which sites are those?
13· · · · A.· · I have a site named Austin Foods.· It's
14· ·a Brownfields site and the Brownfields agreement
15· ·covers the site itself, but because it was an
16· ·orphan site the contaminant plume which has moved
17· ·off site is not anyone's responsibility.· So I was
18· ·able to secure funding to sample two wells that
19· ·were currently existing so they were less expensive
20· ·to sample downstream of the plume path to try to
21· ·determine if there is -- or how much time we might
22· ·have before the plume reaches a residential area.
23· · · · Q.· · So it -- it sounds like that there's a
24· ·defined dollar amount in your budget and you all
25· ·have to get together and figure out where to
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·1· ·allocate those financial resources to the highest
·2· ·priority sites?
·3· · · · A.· · Thankfully that's not my job, but, yes,
·4· ·we are very much budget constrained.· We attempt to
·5· ·be clever and reasonable in -- in what we propose,
·6· ·but ultimately the decision does not rest with me
·7· ·as to what gets done or not.· We try to identify
·8· ·highest priority and then propose something that we
·9· ·can afford, and then I think either John or
10· ·Charlotte meets with John and Qu and Colin and they
11· ·work out where the budget gets allocated.
12· · · · Q.· · Have you seen any sites that initially
13· ·were low priority but additional sampling or
14· ·additional information has moved them to a higher
15· ·priority situation?
16· · · · A.· · Yes.
17· · · · Q.· · Do you have any of those sites?
18· · · · A.· · Not in my current active roster, but I
19· ·have sites that once they've had some remediation,
20· ·I sort of keep monitoring them.· We call them
21· ·our -- our inactive sites for the Inactive
22· ·Hazardous Sites Branch, but yes.
23· · · · Q.· · And can you give me an -- an example of
24· ·a situation where a lower priority site became a
25· ·higher priority site and why?
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Page 30
·1· · · · A.· · Stony Hill Road.
·2· · · · · · · · · ·MR. OSBORNE:· Sorry.· Say that
·3· · · · again.
·4· · · · · · · · · ·THE WITNESS:· Stony Hill Road.
·5· · · · · · · · · ·MR. OSBORNE:· I don't know the
·6· · · · history of it.
·7· · · · A.· · There was some contamination in a local
·8· ·well and most of the local residents declined to
·9· ·give permission to sample their wells so the extent
10· ·of the contamination wasn't known, and I went out
11· ·there and got permission to sample at a residence
12· ·and the numbers for the contamination level were
13· ·very high and so we called in EPA and EPA responded
14· ·that day.
15· · · · Q.· · All right.· So -- so that -- and as far
16· ·as prioritywise before that, was that a lower
17· ·priority site?
18· · · · A.· · Yes, because we had only information
19· ·showing that one well was impacted.
20· · · · Q.· · But -- and that was an off-site well
21· ·that ultimately pushed it to a higher priority?
22· · · · A.· · Yes.
23· · · · Q.· · Can you think of any others offhand?
24· · · · A.· · I had a site -- prior to the three
25· ·regions there were two regions.· There wasn't a
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·1· ·central region and I had a site in I believe it's
·2· ·Goldsboro that was a former manufacturing building
·3· ·that was being used to employ mentally disabled
·4· ·adults and there was some vapor concerns and it --
·5· ·it boop -- it bumped it high up to several high --
·6· ·several levels up when we identified those vapor
·7· ·concerns.
·8· · · · Q.· · By vapor concerns, are you talking about
·9· ·vapor intrusion --
10· · · · A.· · Yes.
11· · · · Q.· · -- potentially?
12· · · · A.· · Yes.
13· · · · Q.· · In your five years at the state, has the
14· ·issue of vapor intrusion become more significant in
15· ·your evaluation?
16· · · · A.· · Very much so.
17· · · · Q.· · And do you know why that is?
18· · · · A.· · I believe it's from improvements in
19· ·science and in sampling.
20· · · · Q.· · Do you -- can you expand on that?· What
21· ·do you mean by in science and in sampling?
22· · · · A.· · We're -- we're briefed and we are -- we
23· ·receive peer-reviewed articles and journals and
24· ·also webinars from EPA and it seems throughout the
25· ·industry, concerns about vapor intrusion have gone
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·1· ·from being something that just the dry-cleaning
·2· ·solvents recovery act program dealt with to
·3· ·something that is now pretty much throughout all of
·4· ·our sites a big consideration.· We have a new vapor
·5· ·intrusion guidance.· That was a -- that was a new
·6· ·guidance document developed in -- since I've been
·7· ·here.· So it's gotten much more discussion,
·8· ·education for us, so that's why it's kind of a big
·9· ·deal.· It's been identified as a big deal.
10· · · · Q.· · And the -- as far as vapor intrusion
11· ·goes, are there particular types of chemical
12· ·constituents that are more apt to intrude as vapors?
13· · · · A.· · I --
14· · · · · · · · · ·MS. KNIGHT:· Object to form.
15· · · · · · · · · ·THE WITNESS:· I'm sorry?
16· · · · · · · · · ·MS. KNIGHT:· Go ahead.· I was just
17· · · · objecting for the record.
18· · · · · · · · · ·THE WITNESS:· Okay.
19· · · · · · · · · ·MS. KNIGHT:· Yeah.· Go ahead.
20· · · · · · · · · ·THE WITNESS:· Sorry.
21· · · · · · · · · ·MS. KNIGHT:· Sorry.
22· · · · A.· · I wish I remembered my chemistry terms
23· ·more accurately, but there are various is -- is it
24· ·isotopes?· Sorry -- various forms of chlorinated
25· ·solvents.· Some are much more -- much more toxic
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·1· ·for prolonged exposure than other types.
·2· ·Chlorinated solvents are identified as one of the
·3· ·big -- the big bad ones and we also have radon in
·4· ·some instances.
·5· · · · Q.· · Is TCE a chlorinated solvent?
·6· · · · A.· · Yes.
·7· · · · Q.· · Is -- is that one of the particular
·8· ·chemical constituents that has been identified as
·9· ·more significant since you've been here as far as
10· ·vapor intrusion goes?
11· · · · A.· · If by TCE you mean trichloroethylene --
12· · · · Q.· · I do.
13· · · · A.· · Okay.· Yes, that is.· That is one that
14· ·has a very low action level for contamination in
15· ·groundwater, but also the vapors have a -- a very
16· ·low threshold for action levels.
17· · · · Q.· · And what about tetrachloroethylene or
18· ·PCE?
19· · · · A.· · That has a higher number for removal and
20· ·for action levels.
21· · · · Q.· · And you had mentioned a little bit ago
22· ·that vapor intrusion was a -- a focus of the
23· ·dry-cleaning program, and I understand that PCE is a
24· ·dry-cleaner-type solvent, so I wondered if that was
25· ·one that's a concern as well.
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Page 34
·1· · · · A.· · Yes.
·2· · · · Q.· · If you line up the two, TCE and PCE,
·3· ·is -- is one of more concern to the -- the state
·4· ·than another as far as the vapor intrusion?
·5· · · · · · · · · ·MS. KNIGHT:· Object to the form.
·6· · · · A.· · One isn't more concern, but one has a
·7· ·greater potential for impacts to health.
·8· · · · Q.· · Understood.· And does the site
·9· ·questionnaire that we've talked about consider vapor
10· ·intrusion issues?
11· · · · A.· · I don't know.
12· · · · Q.· · I'll have -- we'll look at it in a
13· ·little bit.· I just -- I didn't know if you knew --
14· · · · A.· · I --
15· · · · Q.· · -- off the top of your head.
16· · · · A.· · I'm ter -- I'm embarrassed.· I do not
17· ·know.
18· · · · Q.· · No.· No.· I -- I have a terrible memory
19· ·so I understand that if you're sitting there, you
20· ·can't think of it right away.
21· · · · · · · So you mentioned inactive hazardous
22· ·sites.· Where does that fall within the IHSB
23· ·program?
24· · · · A.· · You mean inactive inactive hazardous
25· ·sites?
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·1· · · · Q.· · Well, that's -- you -- you said that and
·2· ·I want to just clarify what that means.
·3· · · · A.· · So -- okay.· What I'm picturing in my
·4· ·mind is I have a monthly status that I fill out --
·5· ·that we all fill out so we can keep track of where
·6· ·we are.
·7· · · · Q.· · Okay.
·8· · · · A.· · And I have 11 active sites and then I
·9· ·have another category for inactive sites, but those
10· ·are sites that have the potential for once another
11· ·department is done with them to come back to us
12· ·because we're really where sites go to die.
13· · · · Q.· · So -- so -- so it's inactive in the
14· ·sense that it's in another program?
15· · · · A.· · Or -- or some remediation steps have
16· ·been taken on it, but it's -- it's quiet for now,
17· ·but there is a potential for it to come back for
18· ·whatever reason.· It could be just my opinion that
19· ·it might come back.
20· · · · Q.· · Got it.· So you -- on your spreadsheet
21· ·or your list you have your assigned active sites
22· ·which are 11 right now?
23· · · · A.· · Correct.
24· · · · Q.· · Then there is a -- a number of inactive
25· ·in the sense of it's at another program or it's
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·1· ·quiet?
·2· · · · A.· · Correct.
·3· · · · Q.· · How many of those do you have?
·4· · · · A.· · I believe I have about six right now.
·5· · · · Q.· · Okay.· Then is there anything -- any
·6· ·other categories or any other things on -- sites on
·7· ·your spreadsheet or your list?
·8· · · · A.· · I have a couple that are just sort of
·9· ·notes of sites that aren't of high priority.· They
10· ·are in our inventory and they are doing their own
11· ·thing, so I get either a quarterly monitoring
12· ·report or an occasional -- some kind of site
13· ·investigation or data and because they're not under
14· ·any administrative agreement or they're not
15· ·performing their remediation under any approved
16· ·plan, I put them in the file so the public can see
17· ·them and so I have a couple of those on the bottom
18· ·just so I note that I got my quarterly monitoring
19· ·reports just...
20· · · · Q.· · So -- and that -- you said 11 to 18
21· ·initially -- or ten to 18, so that's -- that
22· ·seems -- I count 11 plus six plus a couple others.
23· ·Is that about 18 to 20 that are on your radar, so to
24· ·speak?
25· · · · A.· · Yes.· Yes.
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·1· · · · Q.· · What happens with all the other sites
·2· ·that are not on either your or one of the other
·3· ·staff member at IHSB's list?
·4· · · · A.· · You can kind of -- we have a prioritized
·5· ·list and we use the best information we have to
·6· ·make that prioritized list.· Our active sites come
·7· ·from the top of that prioritized list.· If
·8· ·something -- some work or some activity is done to
·9· ·either show us that one of those sites is not of a
10· ·great priority, it goes back down somewhere on the
11· ·list and another spot -- another one takes its
12· ·place, or sometimes there will be a remediation and
13· ·then we grant no further action and it just goes
14· ·away.
15· · · · Q.· · And those are beautiful things, aren't
16· ·they?
17· · · · A.· · Yes, sir.
18· · · · Q.· · So if there is an RP that is conducting
19· ·some investigation and cleanup activity but is not
20· ·on one of your or one of your staff members' list,
21· ·is -- does the state have any active role in that
22· ·investigation or cleanup?
23· · · · A.· · I don't believe the state has any way of
24· ·actually knowing that -- that it's happening or
25· ·that it exists.

ht
tp

://
w

w
w

.y
es

la
w

.n
et

/h
el

p

06/23/2017 Susan Murphy

CaseWorks, Inc. www.caseworksonline.com 800.955.0541

06/23/2017 Susan Murphy
Pages 34..37

CaseWorks, Inc. www.caseworksonline.com 800.955.0541
YVer1f



Page 38
·1· · · · Q.· · Well, let's take the -- the sites that
·2· ·are on the priority list, okay, the -- the ones that
·3· ·are not on you all's active list.· Those are on the
·4· ·priority list, so obviously they've been reported to
·5· ·the state, I would think.· What happens as far as
·6· ·investigation or cleanup of those sites that are on
·7· ·the priority list but not on your active assigned
·8· ·list?
·9· · · · A.· · They have to wait their turn.
10· · · · Q.· · And do you all monitor the activity at
11· ·those sites as far as investigation and cleanup?
12· · · · A.· · Usually annually, maybe more often, we
13· ·will go back through looking for either a specific
14· ·contaminant or some other -- something else that
15· ·might -- if we have any further information about a
16· ·site that might reorder the list so it's -- it's
17· ·not just completely ignored, but it's just -- we --
18· ·we try to keep it in order of -- we -- we try to
19· ·honestly prioritize it so that if we have new
20· ·information, we move something up or down.
21· · · · Q.· · So if, for example, on one of the sites
22· ·that's a lower priority a monitoring report is
23· ·submitted to the state, do you all actively look at
24· ·that monitoring report and decide if additional
25· ·activity needs to be undertaken?
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·1· · · · A.· · Yes.
·2· · · · Q.· · And so let's say -- and this -- this
·3· ·would be a site that's not on your active list but
·4· ·is on the -- either the inactive or the lower
·5· ·priority sites.· And there are, I guess, thousands
·6· ·of those, is that right?
·7· · · · A.· · I believe so.
·8· · · · Q.· · So do those -- if a monitoring report or
·9· ·sampling report comes in to the state from one of
10· ·those sites, do you all look at each report that
11· ·comes in?
12· · · · A.· · If it's a site we haven't seen be --
13· ·before or if it's a site that is in the files and
14· ·we haven't gotten a report or heard anything from
15· ·them, usually we will take a look at it and see if
16· ·that adds to our knowledge of the site to move it
17· ·up or down.· And then it usually would become one
18· ·of my active sites for a month or two and then I
19· ·move it to the inactive thinking possibly I might
20· ·get another report in a year and then it goes back
21· ·to...
22· · · · Q.· · So if, let's say, there's annual or
23· ·semiannual sampling and that happens each year and
24· ·the report is submitted each year, do you all look
25· ·at each of those reports to determine if it needs to
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·1· ·become an active site?
·2· · · · A.· · No, we don't.
·3· · · · Q.· · Okay.
·4· · · · A.· · No.
·5· · · · Q.· · And why is that a distinction between
·6· ·what you just said that you might look at one?· Is
·7· ·that because it hasn't come in for a while or...
·8· · · · A.· · If it's -- if it's new information on a
·9· ·site we're unfamiliar with, we welcome it, but if
10· ·it's information on a site that just chooses not to
11· ·participate in any of our programs, then we're
12· ·really just recordkeepers.
13· · · · Q.· · And so --
14· · · · A.· · I will -- I'm sorry.
15· · · · Q.· · No, please.
16· · · · A.· · I -- I will glance at it --
17· · · · Q.· · Sure.
18· · · · A.· · -- but then usually we put it in the
19· ·file with a note saying, this report has not been
20· ·reviewed because this site is not under AA and it
21· ·is not one of our high priority sites.
22· · · · Q.· · So as far as determining if a site is
23· ·eligible for the REC program, do you make that
24· ·determination?
25· · · · A.· · I'm capable of making that
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·1· ·determination, but since I sit two seats down from
·2· ·John, we talk.
·3· · · · Q.· · Well, let me ask it a different way.
·4· ·Do -- do you -- if a site questionnaire comes in to
·5· ·you that's been completed, do you and Mr. Walch make
·6· ·the determination together as to whether the site is
·7· ·REC eligible?
·8· · · · A.· · Yes.· We send them a -- a letter saying
·9· ·that you appear to be a candidate for the REC
10· ·program.
11· · · · Q.· · And that begins the process of entering
12· ·into an REC agreement?
13· · · · A.· · It's completely voluntary, so a lot of
14· ·times we never hear from them again or -- then
15· ·sometimes I will check with someone from the REC
16· ·program and say, hey, did you ever get anything
17· ·from, name the site, and they'll say, yes, either
18· ·we're working on an AA or...
19· · · · Q.· · Okay.· And an AA is an administrative
20· ·agreement?
21· · · · A.· · Correct.
22· · · · Q.· · So do you have -- do you coordinate with
23· ·the REC program before you send an eligibility
24· ·letter, or do you make that call from IHSB and then
25· ·turn it over to the REC program?
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Page 42
·1· · · · A.· · It depends, but usually it's fairly
·2· ·clear if a site would be a good candidate.· If
·3· ·there's any question, I confer with John and then
·4· ·John will talk with usually Kim from the program
·5· ·and they'll work out whether there's any further
·6· ·data requests prior to entering the program.
·7· · · · Q.· · So would you say that in most every case
·8· ·before the eligibility letter is sent that there's
·9· ·been communication with the REC program?
10· · · · A.· · No.· No.· The bulk of mine have not had
11· ·any communication with REC.
12· · · · Q.· · So you all will make a decision that
13· ·it's eligible and then send it to the RP and then
14· ·it's up to the RP as to what happens next?
15· · · · A.· · Correct.
16· · · · Q.· · Do you -- when you're determining
17· ·whether a site is eligible for the REC program, do
18· ·you do follow-up investigation on the site
19· ·questionnaire?
20· · · · A.· · We look at a site questionnaire
21· ·carefully and sometimes we do have questions about
22· ·some of the answers and I will usually contact the
23· ·consultant.· It's usually casual, like a phone
24· ·call, I'm a little confused by your answer here,
25· ·you know, what -- what did you mean, but usually we
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·1· ·rely on the information in the site conditions
·2· ·questionnaire to make the determination for the REC
·3· ·program.
·4· · · · Q.· · Now, if there is a site that has a
·5· ·30-year history of interactions with the state and
·6· ·reports and cleanup data and that sort of thing, do
·7· ·you when you're making the eligibility determination
·8· ·go into the file and review the -- the file history
·9· ·to determine the conditions of the site?
10· · · · A.· · Depends.· If it's a site that has some
11· ·of our chemicals of concern or compounds of
12· ·concern, I will probably do more research.· If it's
13· ·a rather benign site, I will go back and look
14· ·through the reports or track down the person who's
15· ·been here for 25 years who remembers the site and
16· ·say, hey, you know, is -- does this sound right?
17· · · · Q.· · Okay.· Now, have you ever had any
18· ·programs that you deem eligible for the REC program
19· ·and that actually enter the REC program but then
20· ·fall out later for whatever reason?
21· · · · A.· · Yes.
22· · · · Q.· · Does that happen rarely or often or can
23· ·you --
24· · · · A.· · I --
25· · · · Q.· · -- even characterize it?
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·1· · · · A.· · I don't --
·2· · · · · · · · · ·MS. KNIGHT:· Object to form.
·3· · · · A.· · I don't think I can necessarily speak to
·4· ·that because once it goes in the REC program -- or
·5· ·once I send out the letter, it's usually beyond my
·6· ·view and it's only my own nosiness that -- that
·7· ·lets me know what's going on with the site in the
·8· ·first place so --
·9· · · · Q.· · But if -- if you send out the
10· ·eligibility letter, it's still in IHSB until the REC
11· ·program accepts it, is that right?
12· · · · A.· · I'm not technically positive.· I -- I
13· ·don't know.· John would probably be able to speak
14· ·to that better.
15· · · · Q.· · Okay.· And what I'm getting at is so you
16· ·say that you send out the eligibility letter and
17· ·sometimes you never hear back as far as what
18· ·happened next on that.· Well, if that RP received
19· ·the eligibility letter and decided, I don't want to
20· ·participate in the REC program, would that --
21· ·where -- where does that site then remain?
22· · · · A.· · I see.· You're right.· It would stay as
23· ·part of our inventory and it would cycle up at some
24· ·point in time depending on the priority at which we
25· ·thought it -- it would fall under given the
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·1· ·information we had.
·2· · · · Q.· · So if -- if a site enters the REC
·3· ·program, does it move from the inactive site or the
·4· ·IHSB priority list to an REC list or does it just
·5· ·give a -- an REC designation on the -- the big list?
·6· · · · A.· · It's flagged as REC on the big list.
·7· · · · Q.· · How many sites do you remember
·8· ·generally, not to the exact number, that have been
·9· ·in the REC program but have come out of the REC
10· ·program later?
11· · · · A.· · Again, I don't know and I only ask about
12· ·ones that are either particularly horrible or we
13· ·know someone connected with or there's some degree
14· ·of personal interest or just casual conversation.
15· ·So I -- I don't know how many.
16· · · · Q.· · Out of that --
17· · · · A.· · Okay.
18· · · · Q.· · -- group that you said just informally,
19· ·how many can you recall?
20· · · · A.· · I could name three this morning.
21· · · · Q.· · And of those three, do you know why they
22· ·came out of the REC program?
23· · · · A.· · Two -- one I know why they came out of
24· ·the REC -- one that I'm confident I know why it
25· ·came out of the REC program.
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Page 46
·1· · · · Q.· · And which site is that?
·2· · · · A.· · That would be Best Sand & Gravel in
·3· ·Goldsboro.
·4· · · · Q.· · And why do you understand that came out
·5· ·of the REC program?
·6· · · · A.· · Mr. Best would not do anything, so their
·7· ·consultant said, we're going to not represent you
·8· ·anymore because you're refusing to act on -- and
·9· ·you're -- there's specific milestones and you're
10· ·not meeting any of the milestones so we can't be
11· ·your site manager anymore, and so they withdrew
12· ·from the AA.
13· · · · Q.· · And when they withdrew from the AA, what
14· ·happened to that site on the list?
15· · · · A.· · We start all over again and we send them
16· ·a NORR and I had a call from a consultant who had
17· ·been asked to go look at taking on that Best Sand &
18· ·Gravel as a RSM or as a cleanup, and he said he
19· ·gave a quote to Mr. Best and the next week Mr. Best
20· ·filed bankruptcy.
21· · · · Q.· · So is it possible in this program to be
22· ·on the REC -- be within the REC program, to drop out
23· ·of the REC program, and get back in the REC program?
24· · · · A.· · I'm not positive about that.
25· · · · Q.· · Would that be a Mr. Caulk question or
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·1· ·Mr. Walch?
·2· · · · A.· · Ask -- yeah, Mr. Walch.· Ask John.
·3· ·That -- with five years of knowledge, I'm a
·4· ·veritable infant in this building.
·5· · · · Q.· · I understand Mr. Walch and Mr. Caulk
·6· ·have been here a while.
·7· · · · A.· · Yes.
·8· · · · Q.· · Okay.· So as far as the -- the Best
·9· ·Sand & Gravel, did you say?
10· · · · A.· · Yes.
11· · · · Q.· · That is no longer in the REC program is
12· ·your understanding?
13· · · · A.· · It became an EPA site.
14· · · · Q.· · So this is one that's of high enough
15· ·priority that became a Superfund site -- or, sorry,
16· ·a CERCLA lead site?
17· · · · A.· · Correct.
18· · · · Q.· · And what were the reasons why it became
19· ·a higher priority site to go to EPA as opposed to
20· ·falling back within the -- the IHSB program?
21· · · · A.· · A consultant who is friends with one of
22· ·my colleagues in the Wilmington office had
23· ·performed an environmental site analysis on an
24· ·adjoining property and had some ugly results from
25· ·testing the monitoring wells and told my colleague

Page 48
·1· ·about that, and so then we talked to Mr. Best and
·2· ·we went out and got some more data.· The EPA went
·3· ·out and did a removal action.
·4· · · · Q.· · So -- but -- but you had determined --
·5· ·or -- or someone on staff had determined it was REC
·6· ·eligible at the time?
·7· · · · A.· · Correct.
·8· · · · Q.· · But I guess that information about the
·9· ·off-site contamination wasn't known at the time?
10· · · · A.· · I --
11· · · · · · · · · ·MS. KNIGHT:· Object to the form.
12· · · · A.· · The off-site contamination was known at
13· ·the time, but it was felt that the plume was
14· ·characterized.
15· · · · Q.· · So this -- the -- the information that
16· ·was found later was -- I guess determined it to be a
17· ·different characterization or a higher quantity of
18· ·impact?
19· · · · A.· · It showed that the plume had been
20· ·grossly underreported.
21· · · · Q.· · And did that site come out of the REC
22· ·program voluntarily; in other words, did it cancel
23· ·the contract?
24· · · · A.· · I'm not sure whose decision it was.
25· ·Reading through the file it -- it appeared that a
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·1· ·very frustrated consultant said, we're not doing
·2· ·anything.· We -- we resign as the RS -- SM, which I
·3· ·don't know the actual particulars of how that went.
·4· · · · Q.· · I guess if you don't have an RSM you
·5· ·can't be -- it's hard to participate in the REC
·6· ·program?
·7· · · · A.· · Yes.· By RSM I mean a resident site
·8· ·manager.
·9· · · · Q.· · Sure.· And I recently learned -- I'll
10· ·confirm this -- REC is registered environmental
11· ·consultant, applies to the firm, right --
12· · · · A.· · Correct.
13· · · · Q.· · -- the consulting firm?· And then an RSM
14· ·is the individual within the firm and that's a
15· ·registered site manager, is that right?
16· · · · A.· · Correct.
17· · · · Q.· · Okay.· I got -- I got something right.
18· ·We've been talking about this in the abstract and
19· ·that helps put things in context, but I do want to
20· ·talk about the -- the property that's the subject of
21· ·this lawsuit and that is a property that's at 3900
22· ·Electronics Drive in Raleigh.· And I'm going to just
23· ·call that the Raleigh property because it's had
24· ·different owners throughout the years and such, so
25· ·when I say that today, that's -- that's the property
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·1· ·I mean.· Is that fair?
·2· · · · A.· · Yes.
·3· · · · Q.· · Have you ever been to the Raleigh
·4· ·property?
·5· · · · A.· · I have been to the Raleigh property.
·6· · · · Q.· · Tell me when and why.
·7· · · · A.· · I went to the Raleigh property -- I'm
·8· ·trying to think of what -- John and I went -- took
·9· ·a -- a windshield survey to look at the --
10· ·actually, get a better feel -- sometimes you
11· ·actually have to be there instead of -- Google
12· ·satellite is -- you know, those are really helpful,
13· ·but to see what the terrain actually looked like
14· ·and to see how close the neighbors were and just
15· ·kind of get a feel of what the site actually looked
16· ·like.
17· · · · Q.· · Did you take this windshield survey or
18· ·windshield tour when you were determining whether
19· ·the Raleigh property was eligible for the REC
20· ·program?
21· · · · A.· · No, I believe it was before.· I'm
22· ·trying -- I'm sorry.· I am just like now wondering
23· ·what was the first document that prompted our
24· ·interest in the site.
25· · · · Q.· · Sure.· Well, I'm -- I don't want to make
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·1· ·you guess.· I have the documents.
·2· · · · A.· · Thank you.
·3· · · · Q.· · I'm going show them to you, but I --
·4· · · · A.· · Thank you.
·5· · · · Q.· · -- just was curious if you just did it
·6· ·last Thursday or a long time ago.
·7· · · · A.· · Oh, no, we did -- we did it a long time
·8· ·ago.· In between our first communication and the
·9· ·submittal of the site conditions questionnaire
10· ·is -- is the point where we -- we did that, and
11· ·then we go by the site to FedEx to drop off
12· ·samples, so usually we do a little rubbernecking as
13· ·we go by, too.
14· · · · Q.· · I got it.· Understood.· And so before we
15· ·look at these documents and we --
16· · · · · · · · · ·THE VIDEOGRAPHER:· Five minutes.
17· ·BY MR. WEBER:
18· · · · Q.· · We have about five minutes till we need
19· ·to change, so I'll ask this question and then we'll
20· ·change the DVD and come back on the record.
21· · · · · · · So just to finish out the -- the REC
22· ·program questions, if -- if I'm on -- if I'm in the
23· ·REC -- if I'm an RP who's in the REC program and
24· ·determine for whatever reason that I want to come
25· ·out of the program, then unless it's a high priority
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·1· ·site that goes to EPA, that -- that site falls back
·2· ·into the IHSB list --
·3· · · · A.· · That's my --
·4· · · · Q.· · -- or priority list?
·5· · · · A.· · -- understanding.
·6· · · · Q.· · And then it -- that site is dealt with
·7· ·in the normal course by IHSB?
·8· · · · A.· · That's my understanding.
·9· · · · · · · · · ·MR. WEBER:· All right.· Let's go
10· · · · ahead and take a break.· Thank you.
11· · · · · · · · · ·THE VIDEOGRAPHER:· We're off the
12· · · · record at 10:05 a.m.
13· · · · · · · · · ·(Whereupon, there was a recess in
14· · · · the proceedings from 10:05 a.m. to 10:18 a.m.)
15· · · · · · · · · ·THE VIDEOGRAPHER:· We are on --
16· · · · back on the record at 10:18 a.m.
17· · · · · · · · · ·MR. WEBER:· Are you ready?
18· · · · · · · · · ·THE REPORTER:· Yes.
19· ·BY MR. WEBER:
20· · · · Q.· · All right.· We were talking a little bit
21· ·about the program and now I want to talk about the
22· ·property, the Raleigh property.· You mentioned that
23· ·you -- you did a windshield tour of the property
24· ·with Mr. Walch.
25· · · · A.· · Correct.
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·1· · · · Q.· · Did you drive on site or did you drive
·2· ·around the perimeter?
·3· · · · A.· · Huh.· We drove around the perimeter and
·4· ·we drove in the neighborhood around it.· I don't
·5· ·believe we drove on site.· We like to be very
·6· ·careful about trespassing and things like that.
·7· · · · Q.· · Understood.· Did you -- did you have the
·8· ·site questionnaire with you when you were driving
·9· ·around?
10· · · · A.· · No, this -- this was before we got the
11· ·site questionnaire.
12· · · · Q.· · I see.· And did you drive all through
13· ·the -- the neighborhood that's -- well, the
14· ·neighborhoods around the site?
15· · · · A.· · We drove through some of them.· There
16· ·are some cul-de-sacs that would appear to be rental
17· ·housing on the east side.· We -- we went into there
18· ·just to kind of see what the terrain looked like,
19· ·yes.
20· · · · · · · · · ·(EXHIBIT 38 was previously marked
21· · · · for identification.)
22· ·BY MR. WEBER:
23· · · · Q.· · Now, this might get a little tedious
24· ·because some of these documents are in here and we
25· ·just need to figure out which are which, but I'm
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·1· ·going to hope that this one's in there and --
·2· · · · · · · · · ·MS. KNIGHT:· It is.
·3· ·BY MR. WEBER:
·4· · · · Q.· · This is Plaintiff's 38.
·5· · · · · · · · · ·MS. KNIGHT:· It's in there.
·6· · · · · · · · · ·MR. OSBORNE:· Is this for her?
·7· · · · · · · · · ·MR. WEBER:· That's yours.
·8· · · · · · · · · ·MR. OSBORNE:· Oh, is it?· Okay.
·9· · · · · · · · · ·MR. WEBER:· And I'm pretty sure
10· · · · we --
11· · · · · · · · · ·MS. KNIGHT:· It's in there.· Steve
12· · · · had it in my stack so it's in there.
13· · · · · · · · · ·THE WITNESS:· Did I put it on
14· · · · backwards?
15· · · · · · · · · ·MR. WEBER:· What number?
16· · · · · · · · · ·MS. KNIGHT:· It's 48, the same --
17· · · · yeah.· They should be in order.
18· · · · · · · · · ·MR. WEBER:· Yeah.· In order but not
19· · · · here, but I have another copy so that's fine.
20· · · · · · · · · ·(EXHIBIT 48 was previously marked
21· · · · for identification.)
22· ·BY MR. WEBER:
23· · · · Q.· · I'm going to hand you what's been marked
24· ·as Plaintiff's 48 and what we do is we have a series
25· ·of depositions and the first deponent was lucky to
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·1· ·get the first exhibit and now we're up to others, so
·2· ·that's why it's Exhibit 48 and not Exhibit 1.
·3· ·You'll see some highlighting on some of these
·4· ·documents.· The highlighting's mine, not yours.
·5· ·Some of the -- sometimes -- most -- most of the time
·6· ·there are numbers at the bottom.· They're called
·7· ·Bates numbers and we number the documents so we can
·8· ·keep track of them all.· So I may refer to the
·9· ·number of the actual document or the Bates number at
10· ·the bottom.
11· · · · · · · I -- I'd like you to take a look at
12· ·this -- this document here and let me know if you
13· ·recognize it.
14· · · · A.· · Yes.· This is the notice of regulatory
15· ·requirements I sent to, I believe, Christy Hannan
16· ·at Corning.
17· · · · Q.· · Have you ever talked with Ms. Hannan?
18· · · · A.· · Yes.
19· · · · Q.· · Have you met with her?
20· · · · A.· · Yes.
21· · · · Q.· · Do you know how many times you've met
22· ·with her?
23· · · · A.· · I believe I've met with her at least
24· ·three times.
25· · · · Q.· · Did you meet with her here in the

Page 56
·1· ·offices?
·2· · · · A.· · Yes, I met with her here in the office.
·3· · · · Q.· · Did you meet with her at the property or
·4· ·anywhere else besides the office?
·5· · · · A.· · I met her and Dan Shields at the cafe
·6· ·next door when they were in town for the REC
·7· ·training.
·8· · · · Q.· · Got it.· One of the meetings was in
·9· ·connection with an overall training for all -- for
10· ·anybody who would -- wanted it?
11· · · · A.· · Correct.
12· · · · Q.· · Tell me what your meetings were about
13· ·that you remember.
14· · · · A.· · I recall our first meeting was John
15· ·Walch, myself, Dan Shields, and Christy Hannahan --
16· ·Hannan, and they were asking questions about
17· ·different programs and the REC program and other
18· ·options available for site remediation or for
19· ·dealing with a contaminated site.
20· · · · Q.· · Do you know if it was after they
21· ·received the RE -- or the NORR from --
22· · · · A.· · I believe it was.
23· · · · Q.· · Was that -- do you know if this is --
24· ·the R -- NORR is what prompted that meeting?
25· · · · A.· · I believe it was.
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·1· · · · Q.· · Had you worked with Dan Shields in the
·2· ·past?
·3· · · · A.· · No, I had not.
·4· · · · Q.· · Do you know -- or have you worked with
·5· ·Dan Shields since this project on other projects?
·6· · · · A.· · No, we do not have another project
·7· ·together that I remember.
·8· · · · Q.· · Are you aware that Mr. Shields is no
·9· ·longer with AMEC?
10· · · · A.· · I am aware of that.
11· · · · Q.· · Do you know where he is now?
12· · · · A.· · I have heard that he is at New Brunswick
13· ·plant.
14· · · · Q.· · Have you spoken with him since he left
15· ·AMEC?
16· · · · A.· · No, I have not spoken with Dan Shields
17· ·in a while.
18· · · · Q.· · All right.· So this a -- a form letter
19· ·that is, I guess, conformed to individual sites?
20· · · · A.· · Yes.
21· · · · Q.· · Let's go through this document real
22· ·quick.· It looks like it provides options for sites.
23· ·That may be what you were talking in your meeting
24· ·with Mr. Shields and Ms. Hannan about.
25· · · · · · · Did you develop this letter?
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Page 58
·1· · · · A.· · I did not.
·2· · · · Q.· · Do you know who did?
·3· · · · A.· · I -- I'm sorry.· I -- I ask for
·4· ·clarification.· Are you talking about this exact
·5· ·letter or the template?
·6· · · · Q.· · Good question.· The template.
·7· · · · A.· · I did not develop the template.
·8· · · · Q.· · Do you -- do you know who developed the
·9· ·template?
10· · · · A.· · No, I do not.
11· · · · Q.· · Did you conform the template to the
12· ·Raleigh property and Ms. Hannan?
13· · · · A.· · Yes, I did.
14· · · · Q.· · So after your first meeting you -- was
15· ·the REC training meeting the second meeting or the
16· ·last meeting or do you remember?
17· · · · A.· · REC training was the last time I spoke
18· ·with, I believe, Christy or Dan.· I might have sent
19· ·Christy a heads-up on when -- if I received
20· ·something from AVX, but I believe the REC
21· ·informational/training meeting was the last time I
22· ·saw them.
23· · · · Q.· · Was there a meeting in between the first
24· ·one and that -- that --
25· · · · A.· · I --
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·1· · · · Q.· · -- training?
·2· · · · A.· · -- believe there was.· I'm not positive,
·3· ·but I know I had spoken with either or both of them
·4· ·on the phone also.· There was -- yes.
·5· · · · Q.· · And so what -- do you remember the
·6· ·nature of your conversations on the phone?
·7· · · · A.· · On -- pretty much a lot of the same
·8· ·questions about the programs.· I had the impression
·9· ·that Dan Shields felt that the REC program offered
10· ·different standards for cleanup and I was trying to
11· ·correct that because they -- they are both the same
12· ·standards to cleanup, but that's just sort of an
13· ·impression I had.
14· · · · Q.· · So --
15· · · · A.· · I don't know that for a fact.
16· · · · Q.· · Okay.· So I'll just ask you that to --
17· ·to clarify.· So if -- if I am an RP and have a site
18· ·in the REC program or if I'm in IHSB outside the REC
19· ·program, are the cleanup standards the same?
20· · · · A.· · Yes.
21· · · · Q.· · And are there risk-based standards that
22· ·could apply?
23· · · · A.· · Not at this time, but there are now.
24· · · · Q.· · And those risk-based standards, are
25· ·those the same in -- whether I'm in REC or IHSB?
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·1· · · · A.· · It is so new that I -- I don't know how
·2· ·to answer that question confidently.
·3· · · · Q.· · Okay.· But at the time in -- in 2013
·4· ·there were not risk-based standards for the REC
·5· ·program?
·6· · · · A.· · Correct.
·7· · · · Q.· · When you met with -- or talked with
·8· ·Ms. Hannan and Mr. Shields, did either of them ever
·9· ·mention to you that they felt like AVX might be
10· ·partially responsible for the contamination?
11· · · · A.· · Yes.
12· · · · Q.· · Who mentioned that?
13· · · · A.· · Either one or both.
14· · · · Q.· · And what was that discussion?
15· · · · A.· · I don't remember the particulars of it.
16· ·It was just -- I think one of them likened it to
17· ·being in a bad marriage.
18· · · · Q.· · Understood.· Do you remember any details
19· ·of the conversation at all regarding that?
20· · · · A.· · I don't know how far off this would be
21· ·going, but I'm confident we talked about the area
22· ·that they had said that they were responsible for
23· ·and that there was other contamination, other
24· ·locations on the site that they were not
25· ·responsible for, but they were having trouble
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·1· ·coming to an agreement with AVX on how to approach
·2· ·the site as a whole because REC would clean up that
·3· ·portion of the site, but they wouldn't -- no longer
·4· ·be liable for the remainder of the site because the
·5· ·agreement -- something about the agreement didn't
·6· ·completely remove the responsibility.
·7· · · · Q.· · All right.· Do you have any personal
·8· ·knowledge about that situation other than what they
·9· ·told you?
10· · · · A.· · Would you be more specific?
11· · · · Q.· · Sure.· Do you have -- have you looked
12· ·at, for example, the agreement between Corning and
13· ·AVX?
14· · · · A.· · I have not seen the agreement between
15· ·Corning and AVX that I remember.
16· · · · Q.· · So you were just listening to them
17· ·discuss how they felt the responsibility was at the
18· ·site --
19· · · · A.· · Yes.
20· · · · Q.· · -- regarding contamination?
21· · · · A.· · Yes.
22· · · · Q.· · Did you investigate AVX's potential
23· ·involvement or responsibility for the contamination
24· ·at the property?
25· · · · A.· · What do you mean by investigate?
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·1· · · · Q.· · Did you attempt to determine if AVX was
·2· ·responsible for any contamination at the property?
·3· · · · · · · · · ·THE WITNESS:· Can I take a break
·4· · · · for a moment?· Could I have a break, just a
·5· · · · brief break?
·6· · · · · · · · · ·MR. WEBER:· Absolutely.
·7· · · · · · · · · ·THE VIDEOGRAPHER:· We're off the
·8· · · · record at 10:28 a.m.
·9· · · · · · · · · ·(Whereupon, there was a recess in
10· · · · the proceedings from 10:28 a.m. to 10:32 a.m.)
11· · · · · · · · · ·THE VIDEOGRAPHER:· We are back on
12· · · · the record at 10:32 a.m.
13· · · · · · · · · ·MR. WEBER:· All right.· Can I ask
14· · · · you to read --
15· · · · · · · · · ·(Pending question read back.)
16· ·BY MR. WEBER:
17· · · · Q.· · That was my question before we took a
18· ·quick break.· Do you understand the question?
19· · · · A.· · No, I don't know what you mean by
20· ·attempt to determine.
21· · · · Q.· · All right.· Have you made any attempt at
22· ·all to determine if AVX has caused any contamination
23· ·at the Raleigh property?
24· · · · A.· · If by attempt to determine you mean had
25· ·any samples taken or performed any investigation
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·1· ·like intrusive or otherwise on the site, no, I have
·2· ·not.
·3· · · · Q.· · Have you made any other attempt of any
·4· ·kind?
·5· · · · A.· · No.
·6· · · · · · · · · ·(EXHIBIT 89 was previously marked
·7· · · · for identification.)
·8· ·BY MR. WEBER:
·9· · · · Q.· · And there is a -- a document we've
10· ·previously marked as Exhibit 89.· I'll wait till
11· ·your counsel gets a copy of that.· And while --
12· ·while he's looking for that, can you give me any
13· ·more details about your conversation with
14· ·Mr. Shields and Ms. Hannan about AVX's potential
15· ·responsibility for the contamination?
16· · · · A.· · Potential responsibility, that's --
17· ·that's different than how -- the realm upon which I
18· ·act, but I was familiar with AVX having a history
19· ·of being considered a responsible party for
20· ·contamination in Myrtle Beach and in
21· ·Massachusetts --
22· · · · Q.· · Uh-huh.· Okay.· And --
23· · · · A.· · -- with some of the same constituents
24· ·that we were looking at as contaminants at this
25· ·site.
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·1· · · · Q.· · Okay.· What about potential -- potential
·2· ·responsibility for contamination at this Raleigh
·3· ·property?
·4· · · · A.· · I had no knowledge of -- I have no way
·5· ·of parsing that.
·6· · · · Q.· · All right.· And tell me your knowledge
·7· ·of AVX's Myrtle Beach and -- did you say
·8· ·Massachusetts?
·9· · · · A.· · Correct.
10· · · · Q.· · -- operations or what you know of those
11· ·two locations.
12· · · · A.· · Massachusetts just as sort of a
13· ·follow-up, but I was living in Myrtle Beach and my
14· ·husband was working for AVX and there was a large
15· ·plume of contaminant solvents found in the vicinity
16· ·of AVX's facility in Myrtle Beach and they were
17· ·considered a party of interest or potentially
18· ·responsible party for that.
19· · · · Q.· · And what else do you know about the
20· ·circumstances around that situation?
21· · · · A.· · I am -- I have been told that the
22· ·manufacturing lines that AVX was using, the
23· ·substances they were using here in Raleigh also
24· ·used the chlorinated solvents that were
25· ·contributing potentially to the groundwater plume
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·1· ·in Myrtle Beach.
·2· · · · Q.· · And who told you this?
·3· · · · A.· · My husband and other of his colleagues
·4· ·that we saw socially.
·5· · · · Q.· · And did your husband work in the
·6· ·manufacturing area of -- of AVX?
·7· · · · A.· · He had -- he was -- he had reason to go
·8· ·to the manufacturing area as he was an applications
·9· ·engineer and occasionally would deal with quality
10· ·issues.
11· · · · Q.· · All right.· And what's your husband's
12· ·name?
13· · · · A.· · Joseph Rana, R-a-n-a.
14· · · · Q.· · Does he still work at AVX?
15· · · · A.· · No, he does not.
16· · · · Q.· · Was -- did he resign from AVX?
17· · · · A.· · He was laid off as part of a reduction
18· ·in force.
19· · · · Q.· · All right.· Is -- do you know if there's
20· ·an AVX operation in Myrtle Beach any longer?
21· · · · A.· · I believe it's just a skeleton operation
22· ·and the bulk of operations have moved to upstate
23· ·South Carolina.· Most of our friends who were
24· ·friends from there have relocated.
25· · · · Q.· · Did -- was your husband asked to
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·1· ·relocate to Greenville?
·2· · · · A.· · Oh, he was laid off before then.
·3· · · · Q.· · When was that that he was laid off, do
·4· ·you remember?
·5· · · · A.· · I'm really fuzzy but somewhere around
·6· ·2007, 2008.
·7· · · · Q.· · And do you know if your husband has ever
·8· ·visited the Raleigh property?
·9· · · · A.· · Yes, he has.
10· · · · Q.· · Do you know -- was it during the course
11· ·of his work?
12· · · · A.· · Yes, it was.
13· · · · Q.· · Did -- did you ever have a discussion
14· ·with him about the materials or chemicals that
15· ·are -- that were used when he was at the Raleigh
16· ·property?
17· · · · A.· · I -- there was a -- several discussions
18· ·among friends when the Myrtle Beach contamination
19· ·came to light and asking, well, do they, you
20· ·know -- do they use it everywhere?
21· · · · Q.· · And what was that discussion?
22· · · · A.· · It was just, do you think they're
23· ·responsible and how good is their housekeeping
24· ·track record, things like that.
25· · · · Q.· · Uh-huh.· And what was the discussion
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·1· ·around if the individuals in the conversation
·2· ·thought that AVX was responsible?
·3· · · · A.· · There was the -- no one actually could
·4· ·speak to firsthand the housekeeping measures
·5· ·because no one was responsible for any of the
·6· ·environmental permits or making sure that it was a
·7· ·closed system, but everybody likes to speculate
·8· ·wildly and we would admit, oh, speculating wildly.
·9· · · · Q.· · Right.· And what was the wild
10· ·speculation?
11· · · · A.· · That perhaps it is more convenient to
12· ·not always containerize every piece -- every bit of
13· ·waste.
14· · · · Q.· · And was this dis -- discussion regarding
15· ·Corning's operation at the Raleigh property or AVX's
16· ·or either --
17· · · · A.· · This --
18· · · · Q.· · -- or both?
19· · · · A.· · -- preceded that by years.· I might be
20· ·getting confused, but this was just social chatter
21· ·while in Myrtle Beach upon discovering that, so I
22· ·didn't even know Corning had any interest in any
23· ·property in --
24· · · · Q.· · So -- okay.· So do you understand that
25· ·Corning owned the Raleigh property today?· I mean,
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·1· ·you -- you -- today you understand that Corning
·2· ·owned the Raleigh property?
·3· · · · A.· · Prior to I believe it's 1987 or some --
·4· ·at some point in time I -- I am aware that Corning
·5· ·owned and controlled the Raleigh property.
·6· · · · Q.· · So did you have any other discussion
·7· ·with your husband or friends about AVX's operations
·8· ·at the Myrtle Beach plant and regarding the -- the
·9· ·plume that was discovered at the Myrtle Beach plant?
10· · · · A.· · When we have various old friends come to
11· ·visit us in Raleigh or in -- when we lived in
12· ·Chapel Hill and they discovered that I have been
13· ·nominally assigned the AVX property, it was a
14· ·source of much amusement.
15· · · · Q.· · I imagine it was.· Do you have any
16· ·knowledge of the investigation or cleanup activity
17· ·that's ongoing at the Myrtle Beach property?
18· · · · A.· · None.
19· · · · Q.· · Do you know if there's been any
20· ·investigation at the -- of the contamination at the
21· ·Myrtle Beach property?
22· · · · A.· · All of my knowledge of that is that
23· ·there, I believe, was some type of settlement or --
24· ·but other than that, nope, none.
25· · · · Q.· · Do you know a settlement with whom --
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·1· · · · A.· · No.
·2· · · · Q.· · -- or between which parties?
·3· · · · A.· · No.
·4· · · · Q.· · Have you had any discussions with South
·5· ·Carolina Department of Heath and Environmental
·6· ·Control about the Myrtle Beach AVX property?
·7· · · · A.· · No.
·8· · · · Q.· · All right.· I'm -- I'm trying to exhaust
·9· ·your knowledge and your discussions around the
10· ·Myrtle Beach property if -- if I could.· So is there
11· ·anything else you can think of about what you may
12· ·have discussed or information you may know about the
13· ·Myrtle Beach property and the impacted plume?
14· · · · A.· · My first season that I had my season
15· ·tickets to the Carolina Hurricanes, my husband and
16· ·I found ourselves sitting next to a former
17· ·colleague from the Raleigh facility and so there
18· ·was a little bit of I will call it trash talking,
19· ·but that -- that pretty much exhausts the topic.
20· · · · Q.· · All right.· What was that discussion at
21· ·the Carolina Hurricanes game?
22· · · · A.· · My husband is still in the
23· ·microelectronics industry and so he saw this other
24· ·gentleman and he was like, wait a minute.· Wait a
25· ·minute.· What are you doing here?· I thought
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·1· ·everybody had gone to upstate South Carolina.· And
·2· ·he -- he had said that there has just been -- you
·3· ·know, he has yet to move and that -- my husband
·4· ·then said, she has been, you know, assigned AVX's
·5· ·site.· And Ron Demcko thought that was amusing and
·6· ·he was like, well, what have you got?· And I said,
·7· ·well, not very much.· I don't know very much at
·8· ·this point, but we can speculate wildly and then
·9· ·that was it.
10· · · · Q.· · And who is this individual that was from
11· ·the Raleigh property?
12· · · · A.· · Yes.· His name is Ron Demcko,
13· ·D-e-m-p-c-k-o [sic].
14· · · · Q.· · Do you know what division he was in in
15· ·Raleigh?
16· · · · A.· · No, I do not.· I believe he was more
17· ·sales oriented or marketing.
18· · · · Q.· · And did -- when your husband visited the
19· ·Raleigh property, did he have the occasion to look
20· ·at chemical storage or chemical usage?
21· · · · A.· · Not to my knowledge.· I -- I -- our --
22· ·any discussions we would have had would have been
23· ·highly superficial or topical.
24· · · · Q.· · All right.· So as you sit here today,
25· ·you -- you don't have any personal or even secand --
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·1· ·secondhand knowledge of AVX's storage or usage of
·2· ·chemicals at the Raleigh property?
·3· · · · A.· · None.
·4· · · · Q.· · Is there anything else you remember or
·5· ·can tell me about what you know about the plume of
·6· ·impact to groundwater at the Myrtle Beach property?
·7· · · · A.· · None.· I -- there is.· I know that it
·8· ·had traveled across the street and was under some
·9· ·condominiums and that the underlying soils were
10· ·sand and that the AVX property was rather near and,
11· ·I believe, adjacent to or contiguous with the
12· ·former Air Force base, and I believe that they had
13· ·said that that was possibly another source or a
14· ·source -- or the source.
15· · · · Q.· · Meaning the -- the Air Force base
16· ·potentially was the source of the contamination?
17· · · · A.· · Of the chlorinated solvent plume, yes.
18· ·And I also remember some people asking me, is -- is
19· ·it bad that there's a chlorinated solvent plume
20· ·under these condos, but I was just in passing and
21· ·casual.
22· · · · Q.· · Do you know if AVX is cleaning up any
23· ·impacted groundwater at that area?
24· · · · A.· · I have no knowledge.
25· · · · Q.· · Any wild speculation about that?
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·1· · · · A.· · I have no interest.· I'm sorry.
·2· · · · Q.· · Sure.· Understood.· All right.· Well,
·3· ·you have some interest in this, so we can get back
·4· ·to this -- this topic here.· So if you look at
·5· ·Plaintiff's Exhibit 89, which we've previously
·6· ·marked and --
·7· · · · · · · · · ·MR. WEBER:· And, Jay, do you have a
·8· · · · copy of that?· You do?· Okay.· Good.
·9· ·BY MR. WEBER:
10· · · · Q.· · Can you tell me what this document is?
11· · · · A.· · I believe this document is the document
12· ·submitted to us in response to our request for a
13· ·completed site questionnaire.· I believe this was
14· ·submitted on behalf of Corning by Dan Shields.
15· · · · Q.· · And there is -- on the second page of
16· ·the letter -- do you still have that letter?· Yes.
17· ·The top of the second page of the letter it says, to
18· ·comply with the requirements of state law, a site
19· ·cleanup questionnaire available on the website noted
20· ·at the end of this letter must be completed and
21· ·returned to this office.
22· · · · · · · Do you believe that Plaintiff's Exhibit
23· ·89 is the site cleanup questionnaire response
24· ·responding to your letter?
25· · · · A.· · Yes, I do.
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·1· · · · Q.· · If you'd turn to Page 2, it -- the
·2· ·letter is to Ms. Hannan of Corning from Mr. Moore
·3· ·and Mr. Shields.· Do you know who Ben Moore is?
·4· · · · A.· · I do not.
·5· · · · Q.· · Do you -- we've talked about
·6· ·Mr. Shields.· You know Dan Shields?
·7· · · · A.· · Yes.
·8· · · · Q.· · At least in connection with this
·9· ·project?
10· · · · A.· · Yes.
11· · · · Q.· · And Mr. Shields is a PE, professional
12· ·engineer -- or principal engin -- what --
13· · · · A.· · Professional.
14· · · · Q.· · I guess that's professional engineer,
15· ·right?· Do you have a professional engineering
16· ·license?
17· · · · A.· · Not in the state of North Carolina.· I
18· ·have one in New York State that I have let the
19· ·registration fees lapse on.
20· · · · Q.· · But you at one time were a professional
21· ·engineer in New York --
22· · · · A.· · Correct.
23· · · · Q.· · -- the state of New York?· And what does
24· ·that mean, to be a professional engineer?
25· · · · A.· · That means that you have taken two
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·1· ·tests.· One is a basic understanding of the
·2· ·principles and then you submit a application to
·3· ·take the second half and you cite four years
·4· ·minimum of experience in the field and then you sit
·5· ·for a practical exam.
·6· · · · Q.· · Are there different types of -- of PE --
·7· ·is this a certification or a license or what is it?
·8· · · · A.· · There are several different professional
·9· ·engineering licenses.· There's civil engineering,
10· ·environmental engineering, electrical, chemical
11· ·usually to comply with the different areas of
12· ·study.
13· · · · Q.· · Which are you or were you in New York?
14· · · · A.· · Because I took it in the '90s I have a
15· ·combined civil/environmental because environmental
16· ·hadn't broken out into its own field at that point.
17· · · · Q.· · Okay.· And can you tell from
18· ·Mr. Shields' seal what type of engineer he is?
19· · · · A.· · No, I cannot.
20· · · · Q.· · Do you know independent of the seal what
21· ·type of engineer he is?
22· · · · A.· · No, I do not know.
23· · · · Q.· · Does the IHSB program require that the
24· ·site questionnaire be sealed by an engineer?
25· · · · A.· · No, we do not.· It can -- we ask that it
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·1· ·be sealed -- I'm not even sure if we need it sealed
·2· ·because I've received so many.· Some of them are
·3· ·like crumpled up and, you know -- no, I -- I don't
·4· ·know if we need a professional seal on it.
·5· · · · Q.· · All right.· And -- and what does it mean
·6· ·to -- to seal a document as an engineer?
·7· · · · A.· · It means that you are attesting that
·8· ·everything contained within is correct to the best
·9· ·of your knowledge and in your area of practice.
10· · · · Q.· · And what do you mean in your area of
11· ·practice?· How -- how is that a different qualifier
12· ·than just, everything is accurate?
13· · · · A.· · I believe that you wouldn't want any
14· ·part of a bridge that I sealed the plans for.
15· · · · Q.· · In other words, if you are a specific
16· ·type of engineer, then you're sealing for that type
17· ·of engineering?
18· · · · A.· · Correct.
19· · · · Q.· · You don't know what -- I think you said
20· ·what Mr. Shields -- what type of engineer he was or
21· ·is?
22· · · · A.· · No, I would only be speculating.
23· · · · Q.· · Are there certain documents that you
24· ·deal with that do require a seal?
25· · · · A.· · Yes.
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·1· · · · Q.· · What types of documents are those?
·2· · · · A.· · We require a seal on a -- on a report --
·3· ·submitted report that contains lab data.· We
·4· ·require a seal on land use restrictions that gets
·5· ·filed with Grant -- that gets filed with various
·6· ·counties in the state.· As far as that, I am having
·7· ·trouble thinking of other examples.
·8· · · · Q.· · All right.· So when you see a seal on a
·9· ·document, what does that tell you about the
10· ·document, if anything at all?
11· · · · A.· · That this person took it --
12· · · · · · · · · ·MS. KNIGHT:· Object to the form.
13· · · · · · · · · ·THE WITNESS:· Oh, I'm sorry.
14· · · · · · · · · ·MS. KNIGHT:· Go ahead.
15· · · · A.· · That this person took it very seriously.
16· · · · Q.· · All right.· So let's turn to the
17· ·introduction section.· And before I get to that, you
18· ·say that you've received a number of these
19· ·questionnaires?
20· · · · A.· · Yes.
21· · · · Q.· · Is it -- have you received six, ten?· Do
22· ·you -- I mean, I don't know -- I'm not going to give
23· ·you -- hold you to an exact number, but I'm trying
24· ·to get a ballpark.
25· · · · A.· · I've probably seen less than a hundred
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·1· ·and not all of them are completed by a
·2· ·professional.· Some of them are completed by the
·3· ·individual property owner and there are different
·4· ·levels of education or understanding.
·5· · · · Q.· · But -- but this one obviously was --
·6· ·well -- well, let me ask you this:· Are some
·7· ·completed by the RP themselves as opposed to a
·8· ·consultant for the RP?
·9· · · · A.· · Correct.
10· · · · Q.· · Is it common to have a consultant --
11· ·more common than to have the RP complete it to have
12· ·a consultant complete it or --
13· · · · A.· · It is common to have a consultant
14· ·complete it.
15· · · · Q.· · All right.· Have you worked with AMEC in
16· ·the past?
17· · · · A.· · AMEC has bought up or merged with
18· ·several of the local engineering firms so, yes,
19· ·directly but also, yes, for some firms that they --
20· ·I believe Dan used to be with MACTEC.
21· · · · Q.· · You -- you know MACTEC or you --
22· · · · A.· · Just as one of the companies I would
23· ·send things to.
24· · · · Q.· · All right.· Did you ever work with Law
25· ·Engineering or Law Environmental?
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Page 78
·1· · · · A.· · I never worked with them.· I believe
·2· ·they predate my arrival in the state.
·3· · · · Q.· · But -- but you're familiar with AMEC as
·4· ·a consulting firm?
·5· · · · A.· · Correct.
·6· · · · Q.· · Are you familiar with Arcadis?
·7· · · · A.· · Yes.
·8· · · · Q.· · Did you have occasion to work with
·9· ·Arcadis -- not as an employee but with Arcadis or
10· ·see Arcadis's work in New York?
11· · · · A.· · No.· I don't know what name they were
12· ·using if they were in New York.
13· · · · Q.· · Okay.
14· · · · A.· · Yes.
15· · · · Q.· · Have you heard the name Arcadis,
16· ·Geraghty & Miller?
17· · · · A.· · I'm familiar with Geraghty & Miller,
18· ·yes.
19· · · · Q.· · All right.· I know a lot of these firms
20· ·buy up each other all the time.
21· · · · A.· · Yes.
22· · · · Q.· · Have you worked with or seen Arcadis's
23· ·work in North Carolina?
24· · · · A.· · I have seen some of their submittals,
25· ·yes.
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·1· · · · Q.· · All right.· Do you know anybody at
·2· ·Arcadis?
·3· · · · A.· · I don't believe I do just given my age
·4· ·and that I'm from the northeast and I don't --
·5· ·haven't heard anybody who's migrated this far
·6· ·south.
·7· · · · Q.· · Can you tell me the names of any
·8· ·individuals you know in North Carolina who worked
·9· ·for AVX other than Mr. Demcko?
10· · · · A.· · Correct.· No, none come to mind at the
11· ·moment.
12· · · · Q.· · All right.· And the last question on
13· ·this.· Can you give me the names of anybody who you
14· ·know at AVX who visited the Raleigh -- or worked at
15· ·or visited the Raleigh property other than your
16· ·husband, of course?
17· · · · A.· · I'm fairly confident I had heard of my
18· ·husband's supervisor, Willing King, W-i-i --
19· ·W-i-l-l-i-n-g, King, visiting there.· His -- he is
20· ·still with AVX.· And then I know of a couple people
21· ·who have since retired.
22· · · · Q.· · Who's that?
23· · · · A.· · John Galvagni, G-a-l-v-a-n-i [sic].
24· ·That's going to have to suffice for now.· There's
25· ·another G in there somewhere.· And Andrew Ritter,
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·1· ·R-i-t-t-e-r.
·2· · · · Q.· · Any others you can think of?
·3· · · · A.· · No.
·4· · · · Q.· · Okay.· All right.· If we look at the --
·5· ·the introduction here, I think you indicated that
·6· ·you were aware -- you are aware now that the Raleigh
·7· ·property was owned by Corning through around 1987,
·8· ·is that right?
·9· · · · A.· · That's what I've seen in the files, yes.
10· · · · Q.· · So this introduction appears to -- well,
11· ·are you -- can you take a look at that.· And maybe
12· ·you've read it recently, but I want to just -- may
13· ·save some time for you to go ahead and read it and
14· ·then we can talk about it.
15· · · · A.· · (Complies).
16· · · · Q.· · Are you ready?
17· · · · A.· · I believe so.
18· · · · Q.· · So when you -- when you receive a site
19· ·questionnaire like this, what investigation do you
20· ·undertake generally to determine the accuracy of the
21· ·information in it?
22· · · · A.· · I -- probably one out of five is as
23· ·comprehensive as this -- this one seems to be.
24· · · · Q.· · Okay.
25· · · · A.· · So when I received it, I was like, yes.
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·1· ·I was quite -- quite pleased.
·2· · · · Q.· · You felt like it was -- it was
·3· ·professionally done and accurate?
·4· · · · A.· · And comprehensive.
·5· · · · Q.· · And comprehensive?
·6· · · · A.· · It -- yes.· Yes.· Because I've seen
·7· ·others that are completed by consultants that are
·8· ·very terse, yes.· So they fully explained the
·9· ·answers they gave.· They made sense.· It read
10· ·through to my understanding.· It -- it went with
11· ·what our understanding -- my understanding of the
12· ·property history -- yeah.
13· · · · Q.· · And so because you felt like it was
14· ·professionally done, did you feel like you needed to
15· ·do less investigation of your own?
16· · · · A.· · No.
17· · · · · · · · · ·MS. KNIGHT:· Object to the form.
18· ·BY MR. WEBER:
19· · · · Q.· · Go ahead.
20· · · · · · · · · ·MR. OSBORNE:· Go ahead.
21· · · · · · · · · ·MS. KNIGHT:· Sorry.
22· · · · A.· · No.· I -- I had spoken with Christy and
23· ·Dan and we had said that we would probably ask for
24· ·more information on whether or not the plume had
25· ·moved off site, so it seemed that they had
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Page 82
·1· ·anticipated that or had addressed that.· And I
·2· ·carefully went over it and then John and I went
·3· ·over it and looked at it and we thought, okay,
·4· ·this -- this is a site that appears to be well
·5· ·handled and under control and it would be a
·6· ·potentially good candidate for the REC program.
·7· · · · Q.· · And what made it in your mind a
·8· ·potentially good candidate for the REC program?
·9· · · · A.· · One, that the plume, although it hadn't
10· ·been thoroughly characterized or defined, appeared
11· ·to be contained on site and also that the RP
12· ·appeared to be -- or Corning representing to us the
13· ·RP appeared to be proactive and genuinely
14· ·interested in controlling and cleaning up the site.
15· · · · Q.· · Okay.· So did you review any reports
16· ·that had been submitted by Corning previous to the
17· ·site assessment questionnaire?
18· · · · A.· · When Christy and Dan asked to meet, I
19· ·think I did pull up a few out of the files just to
20· ·get a little bit more familiar with the site and
21· ·what we would be talking about and looking at.
22· · · · Q.· · Did you review any historical
23· ·information that you remember --
24· · · · · · · · · ·MS. KNIGHT:· Object to the form.
25· ·BY MR. WEBER:
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·1· · · · Q.· · -- regarding the Raleigh property?
·2· · · · A.· · Our file system has changed and it used
·3· ·to be physical files and now it's online and the
·4· ·system we were using at the time was a little bit
·5· ·cumbersome.· So it makes it harder just to keep
·6· ·pulling out what reports are the fattest one or
·7· ·what looks the most interesting, so I tried to do a
·8· ·sampling of what information was available.
·9· · · · Q.· · Do you remember specifically what you
10· ·might have looked at?
11· · · · A.· · I was looking for what constituents had
12· ·been identified as being contaminants of the
13· ·groundwater, a general piezometric map, where the
14· ·plume might possibly be heading, location of
15· ·nearest potentially impacted people, whether there
16· ·are wells identified in the area.
17· · · · Q.· · Did you look to see if there was any
18· ·discussion of off-site contamination?
19· · · · A.· · I did not specifically look to see if
20· ·there was discussion of off-site contamination.
21· · · · Q.· · And based on your review and your
22· ·discussion with Mr. Shields and Ms. Hannan, what was
23· ·your conclusion, if you had one, about the --
24· ·whether there was off-site contamination?
25· · · · A.· · I -- my conclusion was that off-site
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·1· ·contamination was something of an unknown factor.
·2· ·The plume -- if I'm recalling correctly, the
·3· ·leading edge of the plume was drawn as dashed on
·4· ·the plan and that indicates it's not defined.· And
·5· ·given that there was a pipe under the road and the
·6· ·topography, it would seem that the outside of the
·7· ·pipe would act as a preferential conduit for the
·8· ·plume to go.· I didn't -- yes.
·9· · · · Q.· · Other than pulling some reports to
10· ·familiarize yourself before your meeting with
11· ·Mr. Shields and Ms. Hannan, did you conduct any
12· ·other investigation of the impacts at the Raleigh
13· ·property that you can remember?
14· · · · · · · · · ·MS. KNIGHT:· Object to the form.
15· · · · A.· · I am fairly confident I pulled it up on
16· ·Google Earth and then also Google Maps.· That would
17· ·be the extent of it.
18· · · · Q.· · All right.· And do you use the site
19· ·questionnaire as a research tool to determine if
20· ·a -- if a site is eligible for the REC program?
21· · · · A.· · I'm sorry.
22· · · · · · · · · ·MS. KNIGHT:· Object to the form.
23· · · · A.· · Can I amend my previous --
24· · · · Q.· · Absolutely.
25· · · · A.· · -- answer?
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·1· · · · Q.· · Yes.
·2· · · · A.· · I would have also looked at whether or
·3· ·not there were any of our or other program sites in
·4· ·the vicinity of it that could possibly potentially
·5· ·commingle or contribute to the plume.· That's
·6· ·standard.
·7· · · · Q.· · And did you locate any of those that you
·8· ·can remember?
·9· · · · A.· · Yes.· There is a -- a UST trust fund
10· ·site to the northwest and it actually has a couple
11· ·of wells that are physically on, I believe -- I
12· ·think it's my understanding they're physically on
13· ·the AVX/Corning property.
14· · · · Q.· · All right.· And what other research did
15· ·you do into the impacts at the Raleigh property that
16· ·you can remember?
17· · · · A.· · That -- that -- that was it.
18· · · · Q.· · And if you can look at the
19· ·certification -- or two certifications and you'll
20· ·see that this is a DEQ number at the bottom.· We had
21· ·requested documents from DEQ and DEQ sent those
22· ·documents, so this came from y'all's files.
23· · · · · · · Why is there a certification statement
24· ·for the -- the consulting firm or the environmental
25· ·consultant in this questionnaire?

ht
tp

://
w

w
w

.y
es

la
w

.n
et

/h
el

p

06/23/2017 Susan Murphy

CaseWorks, Inc. www.caseworksonline.com 800.955.0541

06/23/2017 Susan Murphy
Pages 82..85

CaseWorks, Inc. www.caseworksonline.com 800.955.0541
YVer1f



Page 86
·1· · · · · · · · · ·MR. OSBORNE:· Steve, may I
·2· · · · interrupt?· Could you give me a page number?
·3· · · · · · · · · ·MR. WEBER:· Sorry.· 10777.
·4· · · · · · · · · ·MR. OSBORNE:· Thank you.
·5· · · · · · · · · ·MS. KNIGHT:· And I'll place an
·6· · · · objection to form.
·7· · · · A.· · I'm sorry.· Would you repeat that?
·8· · · · Q.· · Sure.· Do you know why this
·9· ·environmental consultant certification statement is
10· ·included in the questionnaire?
11· · · · · · · · · ·MS. KNIGHT:· Same objection.
12· · · · A.· · It's my understanding that it is to make
13· ·sure that answers are -- are truthful and
14· ·correctful.· It carries some potential negative
15· ·consequences if the form is not filled out
16· ·correctly.
17· · · · Q.· · And why is that important for this
18· ·questionnaire?
19· · · · A.· · Because we --
20· · · · · · · · · ·MS. KNIGHT:· Object to form.
21· · · · A.· · Because we base decisions on how it
22· ·could potentially -- how -- where it falls on our
23· ·priority list on the information submitted.
24· · · · Q.· · And do you -- well, let me ask you --
25· ·there's another environmental certification of the

Page 87
·1· ·RP on the previous page, 776.· Why is that
·2· ·certification here, if you know?
·3· · · · · · · · · ·MS. KNIGHT:· Object to form.
·4· · · · A.· · I do not know.
·5· · · · Q.· · All right.· Is it important to you that
·6· ·both the RP and the environmental consultant sign
·7· ·the document?
·8· · · · A.· · It is.· It is my personal understanding
·9· ·just based on my own personal beliefs that a
10· ·potentially responsible party signing this along
11· ·with a consultant indicates a level of cooperation
12· ·and access to information -- accurate information
13· ·on the site.
14· · · · Q.· · And would it be the case that both the
15· ·RP and the environmental consultant are certifying
16· ·to the truth and accuracy of the questionnaire?
17· · · · A.· · That is my understanding of the function
18· ·of this.
19· · · · Q.· · And did you -- when you were making the
20· ·determination of whether this site was eligible for
21· ·the RP program, did you rely on these certif --
22· ·certification statements to ensure the accuracy of
23· ·the questionnaire?
24· · · · · · · · · ·MS. KNIGHT:· Object to the form.
25· · · · A.· · I looked, saw that it had been
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·1· ·certified, and there I accepted the information
·2· ·contained herein as being truthful and to the best
·3· ·of their knowledge.
·4· · · · Q.· · All right.· So did you do any
·5· ·investigation as to whether the -- well, do you know
·6· ·what type of remediation system is on the Raleigh
·7· ·property today?
·8· · · · A.· · I am not familiar with what's on the
·9· ·property today.
10· · · · Q.· · Do you know what was on the property
11· ·back when you were reviewing the site questionnaire
12· ·form?
13· · · · A.· · I had -- it's my -- I believe that
14· ·Christy and Dan had referred to a pump-and-treat
15· ·system.
16· · · · Q.· · Are you familiar with pump-and-treat
17· ·systems on properties --
18· · · · A.· · Yes.
19· · · · Q.· · -- generally?
20· · · · A.· · Yes.
21· · · · Q.· · What is the purpose of a pump-and-treat
22· ·system?
23· · · · A.· · It is usually to arrest the progress of
24· ·a plume, to keep it from going off site.
25· · · · Q.· · And when you were a consultant in New
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·1· ·York, did you work on investigation or remediation
·2· ·of groundwater plumes?
·3· · · · A.· · Yes.
·4· · · · Q.· · Did you work on pump-and-treat systems?
·5· · · · A.· · Yes.
·6· · · · Q.· · So the -- does the pump-and-treat system
·7· ·cause a impacted groundwater to stop or slow or
·8· ·to -- let me strike that.· Start over.
·9· · · · · · · Does a pump-and-treat system stall or
10· ·slow the movement of groundwater in the soil?
11· · · · A.· · Sometimes, yes.
12· · · · Q.· · All right.· Sometimes no?
13· · · · A.· · Correct.
14· · · · Q.· · And why do you say sometimes no?
15· · · · A.· · Because sometimes the geology beneath
16· ·the surface is not uniform and you have unexpected
17· ·conditions that you have no way of being able to
18· ·know are there, or sometimes you have a -- a
19· ·contaminant that halos or is more mobile than
20· ·the -- the bulk of the plume.
21· · · · Q.· · Do you understand that the contamination
22· ·at the Raleigh property was first discovered back in
23· ·1987 time frame?
24· · · · · · · · · ·MS. KNIGHT:· Object to the form.
25· · · · A.· · I -- I -- when I was reviewing this
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Page 90
·1· ·it -- I had no specific knowledge of that.
·2· · · · Q.· · Do you know that it was -- the
·3· ·pump-and-treat system at the Raleigh property had
·4· ·been operating for some time?
·5· · · · A.· · It was my -- it was my understanding
·6· ·that it had been, yes.
·7· · · · Q.· · And did you feel like that there was
·8· ·enough data that the plume was sufficiently defined
·9· ·for you to make a decision?
10· · · · A.· · We would always like to have more data
11· ·and we would always like to have a plume defined,
12· ·but given that it's very expensive, we don't often
13· ·have that luxury.· So going by the data -- the
14· ·historic data and the quantity of it, we felt that
15· ·there was too many surprises to be found with it,
16· ·so that -- that made us have some level of comfort
17· ·with recommending it to the REC program.
18· · · · Q.· · And if a pump-and-treat system's not
19· ·operating, would that -- for a period of time, say
20· ·five years, would that not slow the movement of the
21· ·groundwater?
22· · · · A.· · If --
23· · · · · · · · · ·MS. KNIGHT:· Object to the form.
24· · · · A.· · If there's nothing to change the path of
25· ·the groundwater, then the groundwater will do what
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·1· ·it will.
·2· · · · Q.· · Did you understand or did you know at
·3· ·the time that you were making this evaluation of REC
·4· ·eligibility that the pump-and-treat system had been
·5· ·off -- turned off for a period of five years?
·6· · · · A.· · I am reaching back in my memory now, but
·7· ·I know in our conversations that there had been
·8· ·discussions that there were issues with the
·9· ·pump-and-treat system and that it either was not
10· ·operating or operating intermittently.· And I don't
11· ·recall any five-year gap, but I don't -- I don't
12· ·know whether they told me that or not or whether I
13· ·read it in the reports or not.
14· · · · · · · · · ·(EXHIBIT 72 was previously marked
15· · · · for identification.)
16· ·BY MR. WEBER:
17· · · · Q.· · This is 72.
18· · · · · · · · · ·MS. KNIGHT:· You used this
19· · · · yesterday?
20· · · · · · · · · ·MR. WEBER:· Yes.
21· · · · · · · · · ·MS. KNIGHT:· Okay.
22· · · · A.· · Thank you.
23· · · · Q.· · I've handed you Document 72.
24· · · · · · · · · ·MR. WEBER:· Do you have that?
25· · · · · · · · · ·MR. OSBORNE:· I do.
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·1· · · · · · · · · ·MR. WEBER:· Okay.· Do you have
·2· · · · that, Stacie?
·3· · · · · · · · · ·MS. KNIGHT:· Uh-huh.
·4· ·BY MR. WEBER:
·5· · · · Q.· · Have you ever seen this document before?
·6· · · · A.· · Not until this very moment.
·7· · · · Q.· · All right.· This document looks like it
·8· ·has been sealed by Jay Bennett.· Do you know who
·9· ·Mr. Bennett is?
10· · · · A.· · I'm not sure if I've ever met Jay, but
11· ·his name is familiar around the office.
12· · · · Q.· · Okay.· If you turn the page to the
13· ·second page, you see Mr. Shields has signed this
14· ·letter transmitting the document to Ms. Hannan?· Do
15· ·you see that?
16· · · · A.· · Yes.
17· · · · Q.· · And Mr. Bennett and also Ms. Roush -- do
18· ·you know Kathleen Roush?
19· · · · A.· · I've heard her name also.· I don't know
20· ·if I've ever spoken with her or not.
21· · · · Q.· · And that's R-o-u-s-h, Roush.· This is
22· ·called a data gap and remediation strategy summary.
23· ·You don't recall seeing this document before, I
24· ·think you said?
25· · · · A.· · No, I do not.
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·1· · · · Q.· · So I guess you didn't have the benefit
·2· ·of this document when you were evaluating the site
·3· ·questionnaire?
·4· · · · A.· · I did not.
·5· · · · Q.· · So let's turn to the -- the site cleanup
·6· ·questionnaire questions and --
·7· · · · A.· · Starting at Page 10775?
·8· · · · Q.· · Yes.· You beat me to it and that's --
·9· · · · A.· · Okay.
10· · · · Q.· · -- I'm glad you said that.
11· · · · · · · · · ·MR. OSBORNE:· Could I ask for just
12· · · · a 30-second break?· I don't know if our other
13· · · · witness is out here.· I thought I would get
14· · · · his contact information and --
15· · · · · · · · · ·MR. WEBER:· Oh, absolutely.
16· · · · Absolutely, yes.
17· · · · · · · · · ·MR. OSBORNE:· Thank you.
18· · · · · · · · · ·THE VIDEOGRAPHER:· Off record at
19· · · · 11:08 a.m.
20· · · · · · · · · ·(Whereupon, there was a recess in
21· · · · the proceedings from 11:08 a.m. to 11:13 a.m.)
22· · · · · · · · · ·THE VIDEOGRAPHER:· We are back on
23· · · · the record at 11:13 a.m.
24· ·BY MR. WEBER:
25· · · · Q.· · I've handed you Plaintiff's Exhibit 37
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Page 94
·1· ·and this goes back a ways to June 14th, 1989.· This
·2· ·is a document we received from the state portal, and
·3· ·if you can turn to AVX 009045, which is Page 10 of
·4· ·the report.· Do you see that?
·5· · · · A.· · (Indicates).
·6· · · · Q.· · Yes.
·7· · · · A.· · Yes.
·8· · · · Q.· · Okay.· There is a section called
·9· ·Conclusions and Recommendations.· Can you read that
10· ·to yourself.
11· · · · A.· · (Complies).
12· · · · Q.· · You ready?· Sorry.· Do you -- if you
13· ·look at this report, I want you to just be sure that
14· ·this is -- this deals with the Raleigh property.
15· · · · A.· · Right.
16· · · · Q.· · I just want to make sure you understand
17· ·that and are familiar with that.· And there's on
18· ·Page 19037 introduction.· The second paragraph, does
19· ·that --
20· · · · A.· · That satisfies --
21· · · · Q.· · -- confirm that --
22· · · · A.· · -- me, yes.
23· · · · Q.· · Okay.· So the conclusion and
24· ·recommendations reads -- well, I'll let you read the
25· ·first two sentences to yourself and you already
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·1· ·have, but the last sentence says, the confirming
·2· ·samples obtained from the walls and bottom of
·3· ·excavation indicate that soils remain that exceed
·4· ·the established North Carolina Department of
·5· ·Environmental Management and Division of Health
·6· ·Services concentration levels for volatile organics.
·7· · · · · · · Do you see that?
·8· · · · A.· · Yes.
·9· · · · Q.· · Did you review this document when you
10· ·were evaluating the site questionnaire?
11· · · · A.· · No, I did not.
12· · · · Q.· · Look at the data gap document.· If you
13· ·can just leave that open to that, that would be
14· ·great.· The data gap -- if you look at Page 7, this
15· ·one is not numbered.· Are you there?
16· · · · A.· · Yes.
17· · · · Q.· · All right.· If you can look at data gap
18· ·results, this is if you see at the top dated June
19· ·12 -- or dated June 2012.· And if you look at the
20· ·second bullet, can you just read that to yourself.
21· · · · A.· · Under 2.2, soil?
22· · · · Q.· · 2.2, soil, starting with soil samples.
23· · · · A.· · (Complies).
24· · · · Q.· · Does this -- did -- again, you didn't
25· ·have this data gap report when you were evaluating
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·1· ·the site questionnaire?
·2· · · · A.· · No.
·3· · · · Q.· · If you could look at the site
·4· ·questionnaire that was completed in November of
·5· ·2013, Number 4.
·6· · · · A.· · Yes.
·7· · · · Q.· · It says, are site surface soils known to
·8· ·be contaminated?· And Mr. Shields and Ms. Hannan
·9· ·marked no.· Based on the data gap report, does that
10· ·look like an accurate answer?
11· · · · · · · · · ·MS. KNIGHT:· Object to form.
12· · · · A.· · Based on these two items, no, it does
13· ·not look like it is a --
14· · · · Q.· · Did you have any discussion about
15· ·surface soils with Mr. Shields or Ms. Hannan?
16· · · · A.· · I believe it -- I have -- it's my belief
17· ·that we had discussed that the source -- the bulk
18· ·source had been removed.
19· · · · Q.· · Did you talk about any residual or
20· ·remaining soil contamination that exceeded the state
21· ·standards?
22· · · · A.· · No.
23· · · · Q.· · Did you rely on this questionnaire
24· ·response that site surface soils were not known to
25· ·be contaminated?
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·1· · · · A.· · Yes.
·2· · · · · · · · · ·MS. KNIGHT:· Object to the form.
·3· ·BY MR. WEBER:
·4· · · · Q.· · There is a section here that says, if
·5· ·yes or unknown, describe briefly on a separate page.
·6· ·The only other page of text is this introduction
·7· ·section that I can see.· Do you see the -- the soil
·8· ·discussion, whether there was contaminated soil in
·9· ·that introduction?
10· · · · · · · · · ·MR. OSBORNE:· Could you give us the
11· · · · page number?
12· · · · · · · · · ·MR. WEBER:· I'm sorry.· I keep
13· · · · doing that.· It's -- or not doing that.· It's
14· · · · 10771.
15· ·BY MR. WEBER:
16· · · · Q.· · Take -- take your time and read through
17· ·that.
18· · · · A.· · (Complies).· Well, it would appear to be
19· ·those are accurate statements.· It just leaves
20· ·implying that they had performed it to standard and
21· ·that confirmation samples had indicated that the
22· ·source was removed.
23· · · · Q.· · So in the third paragraph at least it
24· ·was a partial conclusion from the '89 report, but it
25· ·didn't contain the remainder of the conclusion that
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Page 98
·1· ·there still were contaminated soils on site?
·2· · · · A.· · Correct.
·3· · · · · · · · · ·MS. KNIGHT:· Object to form.
·4· ·BY MR. WEBER:
·5· · · · Q.· · All right.· If we can go back to the
·6· ·question, is site groundwater known to be
·7· ·contaminated?· That was a yes.· That -- I think the
·8· ·data had shown that and still shows that today.· Did
·9· ·you understand that to be the case?
10· · · · A.· · Yes, I did.
11· · · · Q.· · The next sentence, is site sediment or
12· ·surface water known to be contaminated?· And the
13· ·answer is no.· I'll hand you -- I don't think I've
14· ·passed this one out yet, so I'll pass it out.· This
15· ·is Plaintiff's Exhibit 46.
16· · · · · · · · · ·(EXHIBIT 46 was previously marked
17· · · · for identification.)
18· · · · · · · · · ·MR. OSBORNE:· Thank you.
19· ·BY MR. WEBER:
20· · · · Q.· · If you could look and make sure that
21· ·this document relates to the Raleigh property.· On
22· ·the first -- the introduction page, which is 4182,
23· ·the first sentence at the bottom of that first
24· ·sentence [sic], does that satisfy you that this is
25· ·the Raleigh property?
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·1· · · · A.· · I'd just like to see if I can find
·2· ·Figure 1.· It's been my experience that it is not
·3· ·uncommon to make a mistake with one of the
·4· ·addresses but usually not both.
·5· · · · Q.· · Well, I can tell you that in this case
·6· ·most reports are between 4 and 600 pages, so I have
·7· ·excerpted them so that we didn't --
·8· · · · A.· · Okay.
·9· · · · Q.· · -- the court reporter didn't have to
10· ·take a truck when she brought the exhibits home.
11· · · · A.· · I will -- I -- I --
12· · · · Q.· · So let --
13· · · · A.· · That satisfies me.
14· · · · Q.· · Let's assume if -- it is and if it's
15· ·not, I'm sure Ms. Knight can correct us later.· If
16· ·you can turn to Page 15.
17· · · · A.· · So they are numbered starting in -- into
18· ·the document --
19· · · · Q.· · Sorry.
20· · · · A.· · -- a few pages.
21· · · · Q.· · I'm --
22· · · · A.· · Okay.
23· · · · Q.· · -- going back and forth on that.· Page
24· ·15, which is AVX 004196, do you see that?
25· · · · A.· · Yes.
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·1· · · · Q.· · Do you see surface water chemistry?· It
·2· ·says, on April -- I hate to read this, but I need to
·3· ·put it into the record.· On April 30, 1991, two grab
·4· ·stream samples were collected from the unnamed
·5· ·tributary traversing the study area.· Sample 1 --
·6· ·S-1 was collected on the AVX property upstream from
·7· ·the study area and is considered to be a background
·8· ·sample for stream quality.· Sample S-2 was collected
·9· ·downstream of the study area near the point where
10· ·the stream exits the AVX property and enters a
11· ·concrete pipe.
12· · · · · · · Do you see that?
13· · · · A.· · (Nods head).
14· · · · Q.· · And I think you had talked about --
15· · · · A.· · Yes.
16· · · · Q.· · -- the pipe -- the stream going into a
17· ·culvert --
18· · · · A.· · Yes.
19· · · · Q.· · -- on the site?· The -- the last
20· ·paragraph in that section says, concentrations of
21· ·the compounds assayed -- I don't know how to
22· ·pronounce that but -- assayed were below the
23· ·detection limits in the upstream sample.· Two
24· ·components [sic], TCE at .32 parts per million and
25· ·total 1,2-Dichloroethene at .082 parts per million,
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·1· ·were detected in the downstream sample.· This
·2· ·pattern of volatile organic compounds being detected
·3· ·in the downstream sample and not the upstream sample
·4· ·has been replicated through three sampling and
·5· ·analysis events.
·6· · · · · · · Did you have -- did you review this
·7· ·document when you were evaluating the site
·8· ·questionnaire?
·9· · · · A.· · No, I did not.
10· · · · Q.· · If you can go back to the data gap
11· ·report, which is 72, and turn to Page 5.· There is a
12· ·discussion -- I'll -- I'll point you to the last
13· ·sentence in the large paragraph and then if you want
14· ·to read through the full paragraph, you can, but
15· ·that sentence -- this is in June of 2012.· It says,
16· ·however, concentrations of TCE in the surface stream
17· ·in this area were observed at approximately .087
18· ·milligrams per liter in 2011 exceeding the surface
19· ·water screen level.
20· · · · · · · And if you want to read through that,
21· ·you can, but --
22· · · · A.· · I did.· Thanks.
23· · · · Q.· · Okay.· Then if you go to the conclusions
24· ·section, June 2012 on Page 15 -- I'm sorry.· This is
25· ·still on the data gap.
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Page 102
·1· · · · A.· · Okay.· Thank you.· Sorry.
·2· · · · Q.· · I'm going historical and then more
·3· ·current.
·4· · · · A.· · But it's June also.
·5· · · · Q.· · Right.· Right.
·6· · · · A.· · Okay.
·7· · · · Q.· · Page 15.· I'll just say that.
·8· · · · A.· · Thank you.
·9· · · · Q.· · Are you there?
10· · · · A.· · Yes.
11· · · · Q.· · Okay.· If you look at conclusions, the
12· ·first bullet talks a little bit about the plume and
13· ·then the last sentence in that first bullet says,
14· ·concentrations of the CVOCs in the surface water
15· ·have historically exceeded 2B surface water
16· ·standards.· Additional surface water testing is
17· ·necessary off site to determine concentrations in
18· ·the surface water in the residential areas.· And
19· ·this was a conclusion by the consultant to Corning.
20· · · · · · · Did you -- and I think you testified you
21· ·didn't have this document when you were evaluating
22· ·the site questionnaire?
23· · · · A.· · I did not.
24· · · · Q.· · If you look at -- again, at the --
25· ·Question 6, is site sediment or surface water known
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·1· ·to be contaminated?· And Mr. Shields and Ms. Hannan
·2· ·checked the box no.· And based on what you've read,
·3· ·does that appear to be an accurate answer?
·4· · · · · · · · · ·MS. KNIGHT:· Object to form.
·5· · · · A.· · Based upon the supporting documentation,
·6· ·it appears that that is not a correct answer.
·7· · · · Q.· · And it says, if yes or unknown, describe
·8· ·briefly on a separate page.· You've read the
·9· ·introduction.· Did you see anything about surface
10· ·water samples?
11· · · · A.· · No, sir.
12· · · · Q.· · All right.· If we look at 7 it says, has
13· ·groundwater contamination affected any drinking
14· ·water wells?· The box is checked no and it says, if
15· ·yes or unknown, please explain on a separate page.
16· · · · · · · Was there any discussion of drinking
17· ·water wells?
18· · · · A.· · I believe we had raised that as being
19· ·one area of our concern and then we were shown
20· ·some -- or we were directed to a report that had
21· ·said there was no drinking water wells within 15 --
22· ·1500 feet of the site, I believe.
23· · · · Q.· · Yeah.
24· · · · · · · · · ·(EXHIBIT 34 was previously marked
25· · · · for identification.)
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·1· ·BY MR. WEBER:
·2· · · · Q.· · So let's look at 34 if you have that
·3· ·available.· That is this March 2, 1989.· You have
·4· ·that?
·5· · · · A.· · Yes, sir.
·6· · · · Q.· · All right.· If you turn to Page 6, which
·7· ·is 8971.· Do you have that?
·8· · · · A.· · Yes, sir.
·9· · · · Q.· · And this is talking about the survey --
10· ·the water well survey?
11· · · · A.· · Yes.
12· · · · Q.· · And it says, no water supply wells or
13· ·monitoring wells within the 1500-foot radius were
14· ·identified during this survey.· Without a
15· ·door-to-door survey or the local residents, there
16· ·remains the possibility that functioning water wells
17· ·may exist inside the 1500-foot radius.
18· · · · · · · Did you review this document when you
19· ·were evaluating the site questionnaire?
20· · · · A.· · No, I did not.
21· · · · Q.· · So at least according to the consultant
22· ·at this time, there remained the possibility that
23· ·functioning water wells may exist inside that
24· ·radius?
25· · · · · · · · · ·MS. KNIGHT:· Object to the form.
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·1· · · · A.· · Yes.
·2· · · · Q.· · And I have the actual survey.· This is
·3· ·Plaintiff's 41.
·4· · · · · · · · · ·(EXHIBIT 41 was previously marked
·5· · · · for identification.)
·6· · · · · · · · · ·MR. OSBORNE:· Thank you.
·7· ·BY MR. WEBER:
·8· · · · Q.· · This is called City Water Service
·9· ·Survey, August 29, 1989.· Mr. Dan Shields is an
10· ·author, it looks like.· If you can turn to the
11· ·second page, which is Corning Defendant -- if you
12· ·look at the bottom, these are documents produced by
13· ·Corning, so it's CORNING-1757.· In the introduction
14· ·section, second paragraph, the purpose of the survey
15· ·was to gather evidence relative to the possibility
16· ·of groundwater usage in the residential subdivision
17· ·adjacent to the AVX property.· As requested by
18· ·Corning Glass Works we did not conduct a
19· ·door-to-door interview with residents within the
20· ·15-foot [sic] radius to determine if wells are being
21· ·used for domestic purposes in the area.· The
22· ·rationale is that homes not connected to the
23· ·municipal water supply would be utilizing a water
24· ·supply well.
25· · · · · · · So based on this document, it appears
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Page 106
·1· ·that Corning requested that no door-to-door was to
·2· ·be conducted.· Is that how you read that?
·3· · · · · · · · · ·MS. KNIGHT:· Object to the form.
·4· · · · A.· · It would seem that way.
·5· · · · Q.· · If you look at the conclusions and
·6· ·recommendations, it says, the results of the water
·7· ·service survey for the recorded addresses indicate
·8· ·that each of the recorded addresses is currently
·9· ·using the city of Raleigh water supply.· Then it
10· ·says, an earlier search of well completion records
11· ·at the North Carolina Department of Environmental
12· ·Management did not locate water supply wells within
13· ·the 1500-foot radius.· Although these records are
14· ·incomplete, they lend additional evidence that water
15· ·supply wells may be absent from the service area.
16· · · · · · · So based on the three conclusions that
17· ·we've just read, is there -- are there some unknowns
18· ·around whether there may be water supply wells
19· ·within the 1500-foot radius?
20· · · · · · · · · ·MS. KNIGHT:· Object to the form.
21· · · · A.· · I'm going to have to speak with our --
22· ·from our usual practice standpoint --
23· · · · Q.· · Absolutely.
24· · · · A.· · -- where this is the method we also use.
25· ·It's very difficult to locate a water supply well
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·1· ·if a resident doesn't want you to know about it and
·2· ·frequently they're very protective of their wells.
·3· ·It -- it -- this -- this is, it would seem to be,
·4· ·due diligence in --
·5· · · · Q.· · Yes.
·6· · · · A.· · -- in our eyes.
·7· · · · Q.· · Yes.· And if a door-to-door search had
·8· ·been conducted, could water wells have been found if
·9· ·the property owner was willing?
10· · · · · · · · · ·MS. KNIGHT:· Object to the form.
11· · · · A.· · There's so many variables there, but if
12· ·they were willing and if they answered their door
13· ·and if -- yes, there -- that is possible.
14· · · · Q.· · So this site cleanup questionnaire on
15· ·this point whether groundwater contamination
16· ·affected any drinking wells, it was accurate in your
17· ·mind to say no?
18· · · · A.· · Correct.
19· · · · Q.· · It also could be accurate to say unknown
20· ·and explain the methodology?
21· · · · A.· · Correct.
22· · · · · · · · · ·MS. KNIGHT:· Object to the form.
23· ·BY MR. WEBER:
24· · · · Q.· · All right.· Let's look at the Number 10
25· ·here.· It says, are hazardous vapors, air emissions,
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·1· ·or contaminated dust migrating into occupied
·2· ·residential, commercial, or industrial areas?· And a
·3· ·little bit ago we talked about hazardous intrusion
·4· ·into occupied areas, and I asked you if the site
·5· ·questionnaire form dealt with that question.
·6· · · · · · · Does this refresh your memory as to
·7· ·whether it does?
·8· · · · A.· · It does -- yes, it does.
·9· · · · Q.· · All right.· Let's look at the data gap
10· ·report, which is the 2012.· Do you have that handy?
11· · · · A.· · Yes.
12· · · · Q.· · So if you read the -- I will read the
13· ·first conclusion.
14· · · · A.· · Page, please?
15· · · · Q.· · Sorry.· Page 15.
16· · · · A.· · Okay.
17· · · · Q.· · I'm going to start with the page every
18· ·time.· That will help us, won't it?· This is the
19· ·conclusions section.· The very first bullet says,
20· ·based on the data obtained, additional assessment is
21· ·required to delineate the vertical and lateral
22· ·extent of the CVOCs in the PWR and bedrock zones, as
23· ·well as to determine the horizontal limit of impact
24· ·in the shallow saprolite aquifer.· In addition, it
25· ·needs to be determined if the CVOCs have migrated
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·1· ·off the property and if the concentrations of TCE
·2· ·present a vapor intrusion threat to the residential
·3· ·properties to the east.
·4· · · · · · · Does this appear -- well, strike that.
·5· · · · · · · Does -- does it appear that Corning's
·6· ·consultant recommended that off-site vapor intrusion
·7· ·threats should be evaluated?
·8· · · · · · · · · ·MS. KNIGHT:· Object to the form.
·9· · · · A.· · Am I allowed to refer to other parts of
10· ·the report?
11· · · · Q.· · Absolutely.
12· · · · A.· · Also on Page 5 of this same report it
13· ·references the water table shallows moving
14· ·downgradient and the vadose zone is thinner and the
15· ·vapor intrusion potential increases.· That to me is
16· ·more a red flag than the conclusion --
17· · · · Q.· · All right.· And you didn't have either
18· ·of these two --
19· · · · A.· · No.
20· · · · Q.· · -- documents when you were evaluating
21· ·the site assessment?
22· · · · A.· · No, sir.
23· · · · Q.· · Let's look at -- well, on that point,
24· ·there is a -- this data gap report doesn't indicate
25· ·that there is a vapor intrusion issue, right; it
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Page 110
·1· ·says that it needs to be evaluated?
·2· · · · A.· · The few parts of it that I have read
·3· ·indicate that it is just recommending or saying
·4· ·that there's no information in that area.
·5· · · · Q.· · Right.· And then if you look at the next
·6· ·bullet -- or the third bullet down, and I'll ask you
·7· ·if this gives -- if the -- if the consultant
·8· ·quantifies the risk of vapor intrusion.· It says,
·9· ·horizontal -- this is the last sentence in the third
10· ·bullet.· Horizontal groundwater movement in the
11· ·shallow and deep saprolite zones indicate
12· ·groundwater to surface water pathways are present
13· ·and that off-site groundwater impact is highly
14· ·possible with vapor intrusion issues yet to be
15· ·evaluated that could impact off-site residents.
16· · · · · · · So this report doesn't say that the
17· ·evaluation has been done, right; it says that it
18· ·recommends that it should be looked at as far as
19· ·vapor intrusion?
20· · · · A.· · That is also --
21· · · · · · · · · ·MS. KNIGHT:· Object to form.
22· · · · A.· · -- my reading of it.
23· · · · Q.· · So if you look at this Question Number
24· ·10, the question is answered no.· In your mind would
25· ·it have been more accurate to check the box unknown
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·1· ·and explain what the consultant had concluded in
·2· ·2012?
·3· · · · · · · · · ·MS. KNIGHT:· Object to form.
·4· · · · A.· · I -- I believe it would have been much
·5· ·more thorough to reference the potential for it.
·6· · · · Q.· · Number 12, has the commun -- the local
·7· ·community expressed concerns about contamination at
·8· ·the site?
·9· · · · · · · Do you know of the community expressing
10· ·any concerns?
11· · · · A.· · No one has expressed concerns to me
12· ·directly.
13· · · · Q.· · All right.· 13 says, based on current
14· ·information, are there any sensitive environments
15· ·located on the property as defined in the guidelines
16· ·for assessment and cleanup?· The box is checked no.
17· ·What does that mean?· What are sensitive and --
18· ·sensitive environments?
19· · · · A.· · It's been my experience in the programs
20· ·that sensitive environments can mean the habitat of
21· ·endangered flora or fauna or is it in a runoff area
22· ·for a watershed that contributes to drinking water.
23· · · · Q.· · Okay.· It looks like that the issue of
24· ·contacting agencies was addressed in this report.
25· ·If you could look at 10781.
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·1· · · · A.· · Data gap report?
·2· · · · Q.· · No, the site questionnaire.
·3· · · · A.· · Oh, yes.· Yes.· 81.· Okay.
·4· · · · Q.· · This says, sensitive environmental
·5· ·environments.· And do you -- do you recall if you
·6· ·viewed that to be a response to Question 13?
·7· · · · A.· · I looked at these and thought that they
·8· ·had exercised their due diligence because very
·9· ·frequently there is no response.
10· · · · Q.· · Okay.· So if you look at the sensitive
11· ·environmental environments, Appendix B, there is a
12· ·list of, I assume, the agencies that need to be
13· ·contacted on Page 10782, and it lists -- I won't
14· ·list them all, but do you see those?
15· · · · A.· · Yes.
16· · · · Q.· · Now, behind that document or that page
17· ·you see a series of responses from agencies?
18· · · · A.· · Yes.
19· · · · Q.· · Now, can you just look through there and
20· ·let me know if you see any response from the
21· ·Department of En -- or Division of Environmental
22· ·Quality -- sorry, the Division of Water Quality.
23· · · · A.· · Yes, I know.· I have to check my
24· ·acronyms.
25· · · · Q.· · Yes.
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·1· · · · A.· · Wildlife Resources Commission is not
·2· ·water quality.· I do not see a response from water
·3· ·quality.
·4· · · · Q.· · All right.· So at the bottom here it
·5· ·says, the e-mails or letter responses from the
·6· ·agencies that answered our inquiry are attached.
·7· · · · · · · So some of the agencies responded and
·8· ·some didn't.· Is that a fair -- at least based on
·9· ·this document?
10· · · · A.· · That appears to be what is -- happened
11· ·here and that is typical.
12· · · · Q.· · So you understand, I think, that the
13· ·property -- the Raleigh property was accepted into
14· ·the -- the REC program?
15· · · · A.· · It -- yes.
16· · · · Q.· · Have you reviewed the remedial
17· ·investigation work plan that was submitted to the
18· ·REC program by Corning?
19· · · · A.· · No.
20· · · · Q.· · I think we have this document already,
21· ·which is 69.· Well, maybe not.
22· · · · · · · · · ·MR. WEBER:· Do you guys have it?
23· · · · · · · · · ·MS. KNIGHT:· Not 69.
24· · · · · · · · · ·MR. OSBORNE:· I got it through Jay
25· · · · Zimmerman.
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Page 114
·1· · · · · · · · · ·MR. WEBER:· Through Jay.
·2· ·BY MR. WEBER:
·3· · · · Q.· · I found it.
·4· · · · · · · · · ·(EXHIBIT 69 was previously marked
·5· · · · for identification.)
·6· ·BY MR. WEBER:
·7· · · · Q.· · I'll hand you Plaintiff's 69.
·8· · · · A.· · AMEC Foster Wheeler?· It has this --
·9· · · · Q.· · Yes, ma'am.
10· · · · A.· · -- right here in the corner?
11· · · · Q.· · You have it -- September 9, 2016.
12· · · · · · · · · ·MR. WEBER:· Here you go.· Make it
13· · · · easy.
14· · · · · · · · · ·MR. OSBORNE:· I appreciate it.
15· ·BY MR. WEBER:
16· · · · Q.· · So this is a document that was prepared
17· ·after Corning was entered into the REC program, is
18· ·that right?
19· · · · A.· · It appears, yes.
20· · · · Q.· · Do you know what a remedial
21· ·investigation work plan is?
22· · · · A.· · Yes.
23· · · · Q.· · What is a remedial investigation work
24· ·plan?
25· · · · A.· · Where you lay out the activities that
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·1· ·you anticipate performing in order to characterize
·2· ·the site.
·3· · · · Q.· · All right.· If you can turn to Page 7 of
·4· ·38.· Are you there?
·5· · · · A.· · Yes, sir.
·6· · · · Q.· · This is 2.7, environmentally sensitive
·7· ·area.
·8· · · · A.· · Yes, sir.
·9· · · · Q.· · This is G7.· Take a -- a read of this
10· ·section and then we can talk about it.
11· · · · A.· · (Complies).· All right.
12· · · · Q.· · Does it appear to you that -- that AMEC
13· ·took the same exercise to determine if the property
14· ·was an environmentally sensitive area after Corning
15· ·had been entered into the REC program?
16· · · · A.· · Yes.
17· · · · · · · · · ·MS. KNIGHT:· Object to the form.
18· ·BY MR. WEBER:
19· · · · Q.· · Does it appear that AMEC took additional
20· ·due diligence and indicated to the state that once
21· ·it received responses from the various agencies, it
22· ·would inform the state?
23· · · · · · · · · ·MS. KNIGHT:· Object to the form.
24· · · · A.· · Yes.
25· · · · Q.· · So do you understand that the Division
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·1· ·of Water Quality is now called the Division of Water
·2· ·Resources?
·3· · · · A.· · Yes.· We are ever-changing targets, but
·4· ·I -- I -- I do understand what department they are
·5· ·originally directing at and it's current for me
·6· ·now, yes.
·7· · · · Q.· · So if you look at Page 8 of 38, there is
·8· ·a list of -- strike that.
·9· · · · · · · There -- it appears that a response was
10· ·received from North Carolina Division of Water
11· ·Resources, formerly Division of Water Quality,
12· ·indicating that -- this is after the hashed
13· ·agencies.· According to the NCDEQ Division of Water
14· ·Resources the site is classified as environmentally
15· ·sensitive due to all waters in the Neuse River being
16· ·classified as nutritent -- nutrient-sensitive
17· ·waters.
18· · · · · · · Were you aware that the site stream was
19· ·an environmentally sensitive site?
20· · · · A.· · No, not based on the answers on the
21· ·questionnaire.
22· · · · Q.· · If you look down at the last statement
23· ·before the bullets it says, letters were sent to the
24· ·following agencies but responses have not yet been
25· ·received -- or not been received yet.· Once
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·1· ·responses have been received from the following
·2· ·agencies, IHSB will be immediately notified.· And
·3· ·then copies of the notification letters are provided
·4· ·in Appendix C.
·5· · · · · · · On the site questionnaire did you see a
·6· ·similar commitment that you all would be notified if
·7· ·the agencies were -- if agency responses were
·8· ·received?
·9· · · · A.· · No.
10· · · · Q.· · Do you think that would have been
11· ·helpful in your analysis of the site questionnaire?
12· · · · · · · · · ·MS. KNIGHT:· Object to form.
13· · · · A.· · It -- it would have been helpful, but
14· ·it's not something I routinely see.
15· · · · Q.· · All right.· So we talked about the water
16· ·well survey where the answer no could have been
17· ·accurate but also the answer unknown and explaining
18· ·the situation could also have been accurate.
19· · · · A.· · Qualifying those answers would have been
20· ·helpful.
21· · · · Q.· · And on Section 13 -- or Answer 13, based
22· ·on the current information, are there any sensitive
23· ·environments, qualifying that answer and committing
24· ·to provide information later when the responses were
25· ·received could have been another way of doing this,
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Page 118
·1· ·is that right?
·2· · · · · · · · · ·MS. KNIGHT:· Object to form.
·3· · · · A.· · Yes.
·4· · · · Q.· · That could have been helpful in your
·5· ·analysis?
·6· · · · A.· · It would have been helpful, yes.
·7· · · · Q.· · Does it make any difference in your mind
·8· ·if the stream is an environmentally sensitive site
·9· ·or not?
10· · · · A.· · Yes.
11· · · · Q.· · Would it make a difference if the answer
12· ·to whether the stream was contaminated was answered
13· ·yes and whether this answer on environmentally
14· ·sensitive sites were -- environmentally sensitive
15· ·site were an -- was answered yes or at least
16· ·unknown?
17· · · · · · · · · ·MS. KNIGHT:· Object to form.
18· · · · A.· · It would have been -- it -- the site
19· ·would have gotten a lot more attention if we had
20· ·known the surface waters were contaminated.
21· · · · Q.· · So the -- the Question 14 then --
22· · · · A.· · Page?
23· · · · Q.· · Sorry.· 10776.
24· · · · A.· · Thank you.
25· · · · Q.· · 14, based on current information has
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·1· ·contamination from the site migrated to any
·2· ·sensitive environments?· Had the box been checked
·3· ·that these -- the surface water was contaminated and
·4· ·had AMEC found that the site was an environmentally
·5· ·sensitive site, would it have been helpful if this
·6· ·box would have been checked yes?
·7· · · · · · · · · ·MS. KNIGHT:· Object to form.
·8· · · · A.· · At the very least if there had been a
·9· ·qualifying on it.· The nature of chlorinated
10· ·solvents is -- they're volatile so it -- if they
11· ·had investigated it and shown that it wasn't or
12· ·knew that it wasn't, a qualification would have
13· ·helped.
14· · · · Q.· · The last question, does -- do site
15· ·contaminants include radioactive or mixed
16· ·radioactive and chemical wastes, do you -- are you
17· ·aware of any such contaminants at the site?
18· · · · A.· · I am not.
19· · · · Q.· · Looking at these answers and the
20· ·supporting information, based solely on what you've
21· ·read and I've shown you, is -- are you concerned
22· ·about the accuracy of this site questionnaire at
23· ·this point?
24· · · · A.· · Yes.
25· · · · · · · · · ·MS. KNIGHT:· Object to form.
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·1· ·BY MR. WEBER:
·2· · · · Q.· · If we can look at the remedial
·3· ·investigation work plan again.· This is the document
·4· ·that Corning completed after it was entered into the
·5· ·REC program.· If you can turn to Page 22 of 38,
·6· ·September 9, 2016.
·7· · · · A.· · All right.
·8· · · · Q.· · Do you see that there is -- I'm sorry.
·9· ·I've got -- got the wrong spot.· 28 of 38.· Are you
10· ·there?
11· · · · A.· · Yes, sir.
12· · · · Q.· · So this -- this is the surface water
13· ·conclusions in the 2016 report and it says, surface
14· ·waters -- the first bullet, surface water samples
15· ·have been collected from upstream and downstream
16· ·locations of the unnamed tributaries within the
17· ·study area.· A sampling effort was routinely
18· ·conducted in conjunction with groundwater monitoring
19· ·events at the site.· In general, the historical
20· ·results from surface water samples collected on the
21· ·site indicated no detectible compounds from the
22· ·upstream samples and detectible concentrations of
23· ·the CVOCs from the downstream samples.
24· · · · · · · And the recommendation in 2016 after
25· ·the -- after Corning was admitted to the REC program
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·1· ·was, based on the historical data, a more
·2· ·comprehensive evaluation of the source and location
·3· ·of the CVOCs entering the unnamed tributary is
·4· ·recommended.· Additional offsite downstream sampling
·5· ·of this tributary is also required to evaluate the
·6· ·extent of these constituents.
·7· · · · · · · Do you feel that it's important based on
·8· ·what you know to sample the downstream or the stream
·9· ·downstream of -- that's a bad question.· Let me go
10· ·back.
11· · · · · · · Do you feel like based on what you know
12· ·that it's important to sample the stream off site?
13· · · · · · · · · ·MS. KNIGHT:· Object to the form.
14· · · · A.· · Based on my past work experience and
15· ·also based on the information I've seen in these
16· ·documents, I think it would be very important to
17· ·sample downstream sediment and surface water.
18· · · · Q.· · Do you know what's downstream?
19· · · · A.· · I did not until we looked on Google
20· ·Maps.
21· · · · Q.· · If you can look at the -- the site
22· ·questionnaire, which is 10778.· Do you see -- do you
23· ·know where the culvert outfalls?
24· · · · A.· · I can guess.· I -- I don't know exactly
25· ·that the culvert makes that path.
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Page 122
·1· · · · Q.· · All right.
·2· · · · A.· · And by outfall, which -- do you mean the
·3· ·discharge end?
·4· · · · Q.· · Where the pipe ends and the water comes
·5· ·out of it into --
·6· · · · A.· · Out of it.· I do not know.
·7· · · · Q.· · All right.· Would you be surprised that
·8· ·it outfalls -- if I say outfall, you know what I
·9· ·mean?
10· · · · A.· · Yes.
11· · · · Q.· · -- comes out of the pipe at the
12· ·Brentwood Elementary School?
13· · · · · · · · · ·MS. KNIGHT:· Object to the form.
14· · · · A.· · No.
15· · · · Q.· · You weren't aware of that, though, until
16· ·I told you?
17· · · · A.· · Correct.
18· · · · · · · · · ·MR. WEBER:· Do we have the
19· · · · documents that Ms. Knight marked?· Oh, thank
20· · · · you.
21· · · · · · · · · ·(EXHIBIT 70 was previously marked
22· · · · for identification.)
23· ·BY MR. WEBER:
24· · · · Q.· · I'm going to hand you a document that
25· ·was previously marked.· I don't -- I can't even -- I
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·1· ·don't even know what that was marked.
·2· · · · A.· · 70.
·3· · · · Q.· · 70.· Thank you.· Can you take a look at
·4· ·that document?
·5· · · · · · · · · ·MR. OSBORNE:· Steve, which witness
·6· · · · would this have come up under?
·7· · · · · · · · · ·MR. WEBER:· This would have --
·8· · · · · · · · · ·THE WITNESS:· Bateson.
·9· · · · · · · · · ·MS. KNIGHT:· It's yesterday.
10· · · · · · · · · ·THE WITNESS:· Bateson.
11· · · · · · · · · ·MS. KNIGHT:· Mr. Bateson.
12· · · · · · · · · ·MR. WEBER:· Ms. -- Mr. Bateson,
13· · · · yes.
14· · · · · · · · · ·MR. OSBORNE:· Okay.· Thank you.
15· · · · · · · · · ·MR. WEBER:· Do you have it, Jay?
16· · · · · · · · · ·MR. OSBORNE:· It might have gotten
17· · · · mixed in with this stuff.
18· · · · · · · · · ·MR. WEBER:· On my copy it looks
19· · · · like that.
20· · · · · · · · · ·MR. OSBORNE:· Okay.· Thank you.· Do
21· · · · you --
22· · · · · · · · · ·MR. WEBER:· You -- if you don't
23· · · · mind giving it back to me --
24· · · · · · · · · ·MR. OSBORNE:· No, not at all.
25· · · · · · · · · ·MR. WEBER:· -- after -- okay.
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·1· · · · · · · · · ·MS. KNIGHT:· I might -- well, no, I
·2· · · · don't have any --
·3· · · · · · · · · ·MR. WEBER:· That's fine.
·4· · · · · · · · · ·MS. KNIGHT:· -- extra copies.· I
·5· · · · left them --
·6· · · · · · · · · ·MR. OSBORNE:· I'm sure it's in
·7· · · · here.
·8· · · · · · · · · ·MS. KNIGHT:· -- in the car.
·9· · · · · · · · · ·MR. OSBORNE:· I apologize.
10· · · · · · · · · ·MS. KNIGHT:· Been trying to get rid
11· · · · of paper.
12· · · · A.· · All right.· Yes.
13· · · · Q.· · Does that appear to be -- to you to be a
14· ·protocol or sampling plan to sample the outfall as I
15· ·described it of the stream?
16· · · · A.· · Yes, it -- yes.
17· · · · Q.· · And what is the date of that protocol?
18· · · · A.· · The date on the report I'm holding is
19· ·May 19th, 2017.
20· · · · Q.· · And you remember the June 2012 data gap
21· ·report --
22· · · · A.· · Correct.
23· · · · Q.· · -- in which the consultant recommended
24· ·off-site sampling?
25· · · · A.· · Yes.
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·1· · · · Q.· · Does it give you pause that five years
·2· ·later, Corning's consultant is only now providing a
·3· ·protocol to the state to sample off site?
·4· · · · · · · · · ·MS. KNIGHT:· Object to the form.
·5· · · · A.· · It's not surprising.· It's not what --
·6· ·it's not -- it's one of the realities of a
·7· ·voluntary state program.
·8· · · · Q.· · And you saw the 198 -- 91 report that
·9· ·indicated stream contamination?· This was the June
10· ·14th, 19 -- the other one.
11· · · · A.· · Oh, this one.· Okay.
12· · · · Q.· · And that was what -- what exhibit number
13· ·is that?
14· · · · A.· · 46.
15· · · · Q.· · And then 46 indicated that three
16· ·sampling events had detected TCE --
17· · · · A.· · Yes.
18· · · · Q.· · -- contamination in the surface water?
19· · · · A.· · Yes.· Yes.
20· · · · Q.· · Does this concern you that in 1991 TCE
21· ·was detected in the stream on site and not until
22· ·2017 has Corning decided to sample the stream off
23· ·site?
24· · · · · · · · · ·MS. KNIGHT:· Object to the form.
25· · · · A.· · Given the -- given the quantities
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Page 126
·1· ·detected, yes.
·2· · · · · · · · · ·(EXHIBIT 114 was previously marked
·3· · · · for identification.)
·4· ·BY MR. WEBER:
·5· · · · Q.· · If I can have you look at 114.
·6· · · · · · · · · ·MR. WEBER:· Thank you.
·7· ·BY MR. WEBER:
·8· · · · Q.· · Have you seen this Arcadis document
·9· ·before?
10· · · · A.· · No, I have not.
11· · · · Q.· · This document is dated April 5th, 2017,
12· ·and contains information regarding sampling that
13· ·AVX's consultant conducted --
14· · · · A.· · All right.
15· · · · Q.· · -- of certain areas including wells that
16· ·were installed by Corning.· I'll -- I'll make that
17· ·representation to you.· If you can look at Figure
18· ·28 -- 2-8 on AVX-20452.
19· · · · A.· · 20452?
20· · · · Q.· · 20452, correct.
21· · · · A.· · It's an aerial photograph with sampling
22· ·results?
23· · · · Q.· · Yes.· It may be a little bit hard to
24· ·read, but do you see where in the middle right-hand
25· ·side there is a table that says, SWG-discharge?
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·1· · · · A.· · I do.
·2· · · · Q.· · Do you see that there were any -- based
·3· ·on that sampling any detections of any chlorinated
·4· ·solvents in that sample point?
·5· · · · A.· · Yes, there appear to have been.
·6· · · · Q.· · And was this trichloroethylene or TCE?
·7· · · · A.· · Yes.
·8· · · · Q.· · And if you turn to the text, which is
·9· ·Page 9, which is AVX-20245, do you see it says,
10· ·results 6.2.2 [sic]?
11· · · · A.· · Yes.
12· · · · · · · · · ·THE VIDEOGRAPHER:· Watch your arm,
13· · · · Ms. Murphy.
14· · · · · · · · · ·THE WITNESS:· Thank you.
15· ·BY MR. WEBER:
16· · · · Q.· · It says in the middle paragraph, there
17· ·were no VOCs detected in either of the grab samples
18· ·at SW-9, the most upstream sample location.· Samples
19· ·collected from the next downstream locations also
20· ·contained low to non-detect.
21· · · · · · · Do you see that?
22· · · · A.· · Yes.
23· · · · Q.· · Then if you look at the last sentence in
24· ·the last paragraph, at the point where the unnamed
25· ·creek discharges to Marsh Creek, the sample located
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·1· ·from this location, SWG discharge, still contained
·2· ·detectible concentrations of TCE at 1.9 micrograms
·3· ·per liter.
·4· · · · · · · And do you understand that that
·5· ·discharge point is at the Brentwood Elementary
·6· ·School?
·7· · · · · · · · · ·MS. KNIGHT:· Object to the form.
·8· · · · A.· · Going from this map it appears that it
·9· ·is at the Brentwood Elementary School, yes.
10· · · · Q.· · And does it concern you that there are
11· ·detectible levels of TCE in the outfall?
12· · · · · · · · · ·MS. KNIGHT:· Object to the form.
13· · · · A.· · The levels -- the elevated levels that
14· ·were detected are of concern.
15· · · · Q.· · Now, do you understand that Corning
16· ·installed off-site groundwater wells?
17· · · · A.· · I'm not familiar with who installed what
18· ·wells, but I know that there are off-site
19· ·groundwater monitoring wells.
20· · · · Q.· · All right.· If you look at Figure 2.7,
21· ·20451 --
22· · · · A.· · The aerial, yes.
23· · · · Q.· · -- do you see where the property ends
24· ·and Ingram Drive begins on the right-hand side,
25· ·which would be the east of the property?
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·1· · · · A.· · Yes, I do.
·2· · · · Q.· · Do you see where there are two paired
·3· ·wells a little bit down that road?
·4· · · · A.· · Yes.
·5· · · · Q.· · Based on the scale in feet, does it look
·6· ·to be about 250 feet or 2 to 200 -- 200 to 250 feet
·7· ·away?
·8· · · · A.· · That seems reasonable.
·9· · · · Q.· · If you look at monitoring well 3A and
10· ·3B, do you see there were any constituents in those
11· ·wells?
12· · · · A.· · According to the legend it would appear
13· ·that there are.
14· · · · Q.· · And would that be of TCE?
15· · · · A.· · Yes.
16· · · · Q.· · And are the monitoring wells located at
17· ·the road right-of-way directly adjacent to the AVX
18· ·property or are they further down the road?
19· · · · A.· · I'm sorry.· I -- I don't understand.
20· · · · Q.· · Sure.· In other words, are the -- is
21· ·there -- are there 200 and -- is there a 250-foot --
22· ·2 -- 2 to 250-foot space between AVX's property line
23· ·and the monitoring wells?
24· · · · A.· · It -- it does appear that way on the
25· ·map.
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Page 130
·1· · · · Q.· · And are there two residences in between
·2· ·the two, the monitoring wells and AVX's property?
·3· · · · A.· · If you're talking about the two homes
·4· ·shown to the north, yes.
·5· · · · Q.· · Based on your experience in the
·6· ·consulting world, if -- if the well has --
·7· ·monitoring well has a -- a low level of the
·8· ·constituent and you know groundwater is moving that
·9· ·direction, could that be the leading edge of a
10· ·plume?
11· · · · · · · · · ·MS. KNIGHT:· Object to the form.
12· · · · A.· · Possibly, but in an urban location you
13· ·never know.
14· · · · Q.· · It's a possibility, though?
15· · · · A.· · It is a possibility.
16· · · · Q.· · Is it worth investigating further?
17· · · · A.· · We -- yes.
18· · · · · · · · · ·(EXHIBIT 51 was previously marked
19· · · · for identification.)
20· ·BY MR. WEBER:
21· · · · Q.· · If you'd look at 51.· You may not -- I
22· ·may not need to ask you a question about it, but let
23· ·me find it.
24· · · · A.· · The administrative agreement between --
25· · · · Q.· · Correct.
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·1· · · · A.· · -- Corning --
·2· · · · Q.· · This is --
·3· · · · A.· · Okay.
·4· · · · Q.· · Yes.· October 8, 2015.
·5· · · · A.· · Yes.
·6· · · · Q.· · Did you have any element in negotiating
·7· ·this agreement?
·8· · · · A.· · I did not even know it was taking place.
·9· · · · Q.· · So have you ever seen this agreement?
10· · · · A.· · I can't say definitively that I have
11· ·not, but I don't believe I have.
12· · · · Q.· · So it -- once your division or your --
13· ·your section determines there's eligibility, then
14· ·this goes to Kim Caulk's group and they negotiate
15· ·the agreement?
16· · · · A.· · That is correct.
17· · · · · · · · · ·MR. OSBORNE:· Thank you.
18· · · · · · · · · ·(EXHIBIT 71 was previously marked
19· · · · for identification.)
20· ·BY MR. WEBER:
21· · · · Q.· · I hand you what's been marked as
22· ·Plaintiff's Exhibit 71.· Do you see that -- again,
23· ·these are my highlights.· Do you see at the -- this
24· ·is an e-mail from Dan Shields to Christy Hannan and
25· ·Mr. Shields -- this is at the bottom.· Mr. Shields
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·1· ·indicates the costs of starting up a 19-year-old
·2· ·groundwater pump-and-treat system and it lists those
·3· ·costs.· Ms. Hannan in turn forwards it to an
·4· ·individual in Corning, and at the very top do you
·5· ·see the back and forth between the recipients, new
·6· ·project for MT & E, low priority and not expecting
·7· ·it to take too much time?
·8· · · · · · · In your view is restarting the
·9· ·remediation system a low priority or high priority?
10· · · · · · · · · ·MS. KNIGHT:· Object to the form.
11· · · · A.· · It would depend on what I'm basing it
12· ·on.· Am I basing it on the information I had as of
13· ·this site conditions questionnaire?· It would seem
14· ·like a pretty good straightforward thing to do.· It
15· ·wouldn't hurt.
16· · · · Q.· · And the reason that you would want to
17· ·start up a pump-and-treat potentially is to -- to
18· ·contain the plume on site?
19· · · · A.· · Or to slow the progress of it.
20· · · · · · · · · ·(EXHIBIT 73 was previously marked
21· · · · for identification.)
22· ·BY MR. WEBER:
23· · · · Q.· · This is 73.· You indicated that you
24· ·weren't aware of timing as far as how long the
25· ·system had been shut off or shut down.· This is an
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·1· ·e-mail from Mr. Shields to Ms. Hannan and you see my
·2· ·highlights.· Two things.· First of all, this gives
·3· ·you a time frame.· It says, the system will have
·4· ·been off line for four years this December.· I will
·5· ·be glad to submit proposals for 2003 -- 13 and
·6· ·beyond in January of each year.
·7· · · · · · · Do you understand from Mr. Shields that
·8· ·the system was off -- at least -- off line at least
·9· ·four years as of August 2012?
10· · · · A.· · I understand from reading that here.
11· · · · Q.· · And this was a month after the data gap
12· ·report was prepared.· Do you see that?
13· · · · A.· · Yes.
14· · · · Q.· · And regarding the data gap and you
15· ·having not seen the data gap report, if you look at
16· ·the second -- the second highlights, Mr. Shields
17· ·says to Ms. Hannan, AMEC did not send the data gap
18· ·and remediation strategy summary report to the state
19· ·and we do not recommend Corning submitting it.
20· · · · · · · I think Ms. Knight indicated that it was
21· ·submitted in 2016, four years later, but this was
22· ·Mr. Shields' recommendation to Corning.· Would the
23· ·data gap report been helpful to you in your analysis
24· ·of the site questionnaire?
25· · · · · · · · · ·MS. KNIGHT:· Object to the form.
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Page 134
·1· · · · A.· · Yes.
·2· · · · · · · · · ·(EXHIBIT 79 was previously marked
·3· · · · for identification.)
·4· · · · · · · · · ·THE VIDEOGRAPHER:· Six minutes.
·5· ·BY MR. WEBER:
·6· · · · Q.· · Another e-mail from Mr. Shields to
·7· ·Ms. Hannan.· This is February 8th of 2013.
·8· ·Mr. Shields on the second page -- and you're welcome
·9· ·to look at it all, but I'll -- when you're ready
10· ·I'll direct you to the second page, my highlights.
11· · · · A.· · Okay.· I've read your highlights.
12· · · · Q.· · This talk -- talks -- Mr. Shields is
13· ·describing the condition of the groundwater
14· ·treatment system.· He indicates in this -- we're now
15· ·a little bit further along timingwise and he
16· ·indicates that the -- the system is outdated, in
17· ·poor condition, and has outlived its useful life.
18· · · · · · · Did you have any discussion with
19· ·Mr. Shields or Ms. Hannan about the state of repair
20· ·of the pump-and-treat system when you were having
21· ·those discussions?
22· · · · A.· · Not that I --
23· · · · · · · · · ·MS. KNIGHT:· Object to the form.
24· · · · A.· · Not that I recall.
25· · · · Q.· · Would it have been helpful to you to
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·1· ·know the state of the system when you were
·2· ·evaluating whether there were potential impacts off
·3· ·site?
·4· · · · · · · · · ·MS. KNIGHT:· Object to the form.
·5· · · · A.· · In -- taken in -- taken in concert with
·6· ·the other information contained in those reports,
·7· ·it -- it -- it would have -- it would have been
·8· ·more important.
·9· · · · · · · · · ·MR. WEBER:· All right.· Let's go --
10· · · · we're done.· I -- I think -- I just need about
11· · · · five minutes -- five or ten minutes -- say ten
12· · · · minutes to make sure I don't have any other
13· · · · questions.
14· · · · · · · · · ·MR. OSBORNE:· Okay.· Sure.
15· · · · · · · · · ·THE VIDEOGRAPHER:· We're off the
16· · · · record at 12:09 p.m.
17· · · · · · · · · ·(Whereupon, there was a recess in
18· · · · the proceedings from 12:09 p.m. to 12:23 p.m.)
19· · · · · · · · · ·THE VIDEOGRAPHER:· We are back on
20· · · · the record at 12:23 p.m.
21· · · · · · · · · ·(EXHIBIT 90 was previously marked
22· · · · for identification.)
23· ·BY MR. WEBER:
24· · · · Q.· · I'm going to hand you 90.· This is
25· ·Plaintiff's 90 and this is the -- well, I'll --
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·1· · · · A.· · This is the notice of program
·2· ·eligibility that I prepared and sent.
·3· · · · Q.· · And what is this document?· What -- what
·4· ·is the effect of this document?
·5· · · · A.· · If they were so motivated and so chose,
·6· ·that they most likely would be able to enter the
·7· ·REC independent cleanup program.
·8· · · · Q.· · And I think you testified earlier once
·9· ·you send this letter to the RP, then this sort of
10· ·goes out of your -- or leaves your oversight?
11· · · · A.· · Yes, but I have to check to make sure
12· ·that they've gone through with an AA.· A lot of
13· ·times that's the last I've heard from them.
14· · · · Q.· · But you know in this case that for the
15· ·Raleigh property an AA was signed?
16· · · · A.· · Yes.
17· · · · Q.· · Based on what you know now, do you think
18· ·that you would have issued the eligibility letter or
19· ·would you have asked more questions in advance of
20· ·that?
21· · · · · · · · · ·MS. KNIGHT:· Object to the form.
22· · · · A.· · Probably the only answer I can give is
23· ·we would have had more questions.
24· · · · · · · · · ·MR. WEBER:· Okay.· That's all I
25· · · · have.· I appreciate your time.· Ms. Knight
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·1· · · · will have questions for you and then I may
·2· · · · have some follow-ups, but thank you for being
·3· · · · patient with us.
·4· · · · · · · · · ·THE WITNESS:· Sure.
·5· · · · · · · · · ·MS. KNIGHT:· Give me just a couple
·6· · · · minutes to get my papers organized.
·7· · · · · · · · · ·THE VIDEOGRAPHER:· We're off the
·8· · · · record at 12:25 p.m.
·9· · · · · · · · · ·(Discussion off the record.)
10· · · · · · · · · ·THE VIDEOGRAPHER:· We are back on
11· · · · the record at 12:28 p.m.
12· · · · · · · · · · · ·EXAMINATION
13· ·BY MS. KNIGHT:
14· · · · Q.· · Okay.· Ms. Murphy, I'm Stacie Knight for
15· ·the Corning Defendants in this lawsuit.· We met
16· ·earlier.· I have some follow-up questions for you.
17· ·I'll try to be as brief as possible because I know
18· ·we're well past the lunch hour.· If you could turn
19· ·to Exhibit 48 for me.
20· · · · · · · · · ·MR. WEBER:· What is it?
21· · · · · · · · · ·MS. KNIGHT:· It's the notice of
22· · · · regulatory requirements.
23· · · · · · · · · ·MR. OSBORNE:· You may have given me
24· · · · one extra.· I've got two.
25· · · · · · · · · ·MR. WEBER:· I did?· Okay.
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Page 138
·1· · · · A.· · Yes, ma'am.
·2· · · · Q.· · The first sentence there says, I have
·3· ·received the groundwater monitoring report dated May
·4· ·2013 prepared by AMEC which reports that your site
·5· ·has been contaminated by one or more hazardous
·6· ·substances.
·7· · · · · · · Do you remember that particular report,
·8· ·May 2013 report?
·9· · · · A.· · I have since refreshed myself as to what
10· ·that report was, yes.
11· · · · Q.· · And I thought I had it here today, but
12· ·I'm -- I'm trying to find it and I don't think I
13· ·have it in my pile.· Do you recall the circumstances
14· ·of -- well, let me just ask it this way:· What
15· ·prompted you to send this letter on September 12th,
16· ·2013, to Christy Hannan of Corning?
17· · · · A.· · I received a -- I received a report.· I
18· ·think it might have gone to Kim Caulk first, I'm
19· ·not sure, but John gave me a report and said, take
20· ·a look at this and then, you know, do what we
21· ·usually do, which is take a look at it, send out a
22· ·NORR, a notice of regulatory requirement, and ask
23· ·for more information about the site.· We knew it
24· ·was an old site -- we knew it was an old site that
25· ·had been around and had gone through several
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·1· ·different iterations of our program.
·2· · · · Q.· · So do you think you reviewed that May --
·3· ·May 2013 report prior to sending this Exhibit 48 to
·4· ·Ms. Hannan?
·5· · · · A.· · Yes, I did.
·6· · · · Q.· · Do you recall anything about the
·7· ·substance of that report?
·8· · · · A.· · No, not specifically.
·9· · · · Q.· · Okay.
10· · · · · · · · · ·MS. KNIGHT:· I'm going to mark as
11· · · · Exhibit 71 this document here.
12· · · · · · · · · ·(DEFENDANT'S EXHIBIT 71, Letter of
13· · · · Transmittal to Kim Caulk, June 20, 2012, and
14· · · · Report of Groundwater Monitoring, November
15· · · · 2011, June 11, 2012, was marked for
16· · · · identification.)
17· · · · · · · · · ·THE WITNESS:· Thanks.
18· ·BY MS. KNIGHT:
19· · · · Q.· · And I'll give you some time to review
20· ·this, Ms. Murphy, but on the front is a letter of
21· ·transmittal.· Do you see that?
22· · · · A.· · Yes.
23· · · · Q.· · And it's addressed to Kim Caulk at the
24· ·IHSB, date of June 20th, 2012.· Do you see that?
25· · · · A.· · Yes.
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·1· · · · Q.· · And there's a stamp June 25th, 2012,
·2· ·that says, Superfund Section.· Do you see that?
·3· · · · A.· · I see that.· I -- June 25th, 2012, I can
·4· ·make out.· The rest is not legible.
·5· · · · Q.· · Okay.· What does that stamp indicate to
·6· ·you?
·7· · · · A.· · When it was actually physically received
·8· ·at our reception or the mail handler for our floor.
·9· · · · Q.· · And so that indicates that this report
10· ·was received by someone in the IHSB mailroom on that
11· ·date?
12· · · · A.· · Correct.
13· · · · Q.· · Okay.· Can you turn to -- and I'll
14· ·represent to you that I -- I pulled this directly
15· ·off of the Laserfiche for the state --
16· · · · A.· · Uh-huh.· Okay.
17· · · · Q.· · -- which is why it doesn't have any
18· ·numbers on it.· Let's see.· Page 4 at the bottom, do
19· ·you see 3.4, stream sampling results?
20· · · · A.· · Yes.
21· · · · Q.· · Okay.· I'm just going to read this.· A
22· ·downstream sample was collected during the fourth
23· ·quarter sampling event.· Due to very dry conditions,
24· ·field personnel were unable to obtain an upstream
25· ·sample.· The downstream sample contained TCE at a
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·1· ·concentration of .087 micrograms [sic] per liter,
·2· ·which exceeds the 2L standard groundwater of .003
·3· ·micrograms per liter and is also above the surface
·4· ·water standard for Class C nutrient-sensitive
·5· ·waters.
·6· · · · · · · Do you see that?
·7· · · · A.· · Yes, but can I please say that it's --
·8· ·it's here written as milligrams per liter, not
·9· ·micrograms --
10· · · · Q.· · I'm sorry.
11· · · · A.· · -- per liter.
12· · · · Q.· · You're right.· Uh-huh.· Sorry.· Thank
13· ·you.· Did I read that -- other than that correction,
14· ·did I read that correctly?
15· · · · A.· · You did.
16· · · · Q.· · Okay.· And this report was provided to
17· ·Kim Caulk?
18· · · · A.· · Correct.
19· · · · Q.· · And it was available for him or for
20· ·anyone for that matter to see if they so chose?
21· · · · A.· · I am not confident --
22· · · · Q.· · Anyone --
23· · · · A.· · -- of that.
24· · · · Q.· · Mr. Caulk or -- if it's scanned into
25· ·Laserfiche, that's a public record, correct?
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Page 142
·1· · · · A.· · We weren't --
·2· · · · · · · · · ·MR. WEBER:· Object to form.
·3· · · · A.· · -- on Laserfiche at that point.
·4· · · · Q.· · Okay.· But in any event, Mr. Caulk could
·5· ·have looked at it?
·6· · · · A.· · Mr. Caulk could have looked at it.
·7· · · · Q.· · And he could distribute it as he thought
·8· ·was necessary?
·9· · · · A.· · Yes.
10· · · · Q.· · Okay.
11· · · · · · · · · ·MR. WEBER:· Thank you.
12· · · · · · · · · ·(DEFENDANT'S EXHIBIT 72, Report of
13· · · · Groundwater Monitoring, December 2012,
14· · · · February 8, 2013, was marked for
15· · · · identification.)
16· ·BY MS. KNIGHT:
17· · · · Q.· · Okay.· 72 is another document I pulled
18· ·from Laserfiche.· On the second page it's a report
19· ·of gran -- groundwater monitoring December 2012 and
20· ·the report date is February 8th, 2013.· Do you see
21· ·that?
22· · · · A.· · Yes, I do.· Where --
23· · · · Q.· · On the second page.
24· · · · A.· · Oh.· Oh, sorry.· I didn't see the date
25· ·until the very bottom.· Yes, ma'am.· Yes.
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·1· · · · Q.· · And then if you turn to the third page,
·2· ·there is a received stamp on there February 15th,
·3· ·2013, Superfund Section.· Do you see that?
·4· · · · A.· · Yes, it's very clear on this one.
·5· · · · Q.· · And so as we discussed earlier, does
·6· ·that indicate that on this date, the mailroom of the
·7· ·Superfund Section received this report?
·8· · · · A.· · It would to me, yes.
·9· · · · Q.· · And if you'll turn to Page 4, the Page 4
10· ·at the bottom of the document, do you see the
11· ·Section 3.4, stream sampling results?
12· · · · A.· · Yes.
13· · · · Q.· · Can you read that for me.
14· · · · A.· · Upstream and downstream samples were
15· ·collected during the fourth quarter sampling event.
16· ·The upstream sample was non-detect for all
17· ·constituents.· The downstream sample contained TCE
18· ·at a concentration of 0.086 milligrams per liter,
19· ·which exceeds the 2L standard, groundwater in
20· ·parens, of 0.003 milligrams per liter and is also
21· ·above the surface water standard for Class C
22· ·nutrient-sensitive waters of 0.030 milligrams per
23· ·liter based on human health standards.
24· · · · Q.· · And Corning or AMEC provided this report
25· ·to the state, correct?
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·1· · · · A.· · I'm taking it that it was received by
·2· ·the state as -- yes.
·3· · · · Q.· · Okay.· And I only have --
·4· · · · · · · · · ·MS. KNIGHT:· Steve, I should have
·5· · · · had an extra copy of that, but I don't.· I
·6· · · · thought I had four, but I only have two.
·7· · · · · · · · · ·MR. WEBER:· What is --
·8· · · · · · · · · ·MS. KNIGHT:· It's the --
·9· · · · · · · · · ·MR. OSBORNE:· We can make a quick
10· · · · copy for you.
11· · · · · · · · · ·MS. KNIGHT:· Yeah.· I only have
12· · · · enough for the witness and one of y'all, but
13· · · · if we need to get an extra copy made --
14· · · · · · · · · ·MR. OSBORNE:· As long as we get it
15· · · · before it's over with.
16· · · · · · · · · ·MS. KNIGHT:· Okay.· All right.
17· · · · · · · · · ·MR. WEBER:· I might have a copy.
18· · · · Let me look.· What was it?
19· · · · · · · · · ·MS. KNIGHT:· It's -- well, it's
20· · · · this one that has the blank -- there's -- I
21· · · · got this one off Laserfiche as well.
22· · · · · · · · · ·MR. WEBER:· Sorry, I don't --
23· · · · · · · · · ·MS. KNIGHT:· That's okay.
24· · · · · · · · · ·MR. WEBER:· -- have that.
25· · · · · · · · · ·MS. KNIGHT:· He's saying we can
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·1· ·make an extra copy of it --
·2· · · · · · · MR. OSBORNE:· Just --
·3· · · · · · · MS. KNIGHT:· -- after.
·4· · · · · · · (DEFENDANT'S EXHIBIT 73, Report of
·5· ·Groundwater Monitoring, November 2013,
·6· ·Undated, was marked for identification.)
·7· · · · · · · MR. WEBER:· And I'm going to object
·8· ·just to the extent that I've seen that report
·9· ·and that report has a date on the document
10· ·I've seen.· So I notice on this document
11· ·there's a blank at the bottom --
12· · · · · · · MS. KNIGHT:· Yeah.· I'll --
13· · · · · · · MR. WEBER:· -- which indicates to
14· ·me that it may not be a final report, but go
15· ·ahead.
16· · · · · · · MS. KNIGHT:· I did -- I will
17· ·represent for the record that I -- I pulled it
18· ·off Laserfiche and the date on the website
19· ·indicates it was received on January 8th,
20· ·2014 --
21· · · · · · · MR. WEBER:· What --
22· · · · · · · MS. KNIGHT:· -- based on my note
23· ·here.
24· · · · · · · MR. WEBER:· What number is that?
25· ·I'm sorry.
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Page 146
·1· · · · · · · · · ·THE WITNESS:· 73.
·2· ·BY MS. KNIGHT:
·3· · · · Q.· · Okay.· Exhibit 73 has been marked, and
·4· ·if you'll turn to Page 2, there's a date January
·5· ·8th, 2014.· Do you see that?
·6· · · · A.· · Oh, this second page --
·7· · · · Q.· · Uh-huh.
·8· · · · A.· · -- not little --
·9· · · · Q.· · Yes, ma'am.
10· · · · A.· · -- Page 2?· Yes, ma'am.
11· · · · Q.· · Yeah.
12· · · · A.· · I do.
13· · · · Q.· · And its subject is report of November
14· ·2013 groundwater monitoring.· Do you see that?
15· · · · A.· · Yes.
16· · · · Q.· · Okay.· And if you turn again, it's going
17· ·to be this time Page 3 and continuing over to Page
18· ·4.· Do you see 3.4, stream sampling results?
19· · · · A.· · Yes.
20· · · · Q.· · Can you read that for me.
21· · · · A.· · Upstream and downstream samples were
22· ·collected during the fourth quarter sampling event.
23· ·The upstream sample was non-detect for all
24· ·constituents.· The downstream sample contained TCE
25· ·at a concentration of 0.61 milli -- 0.061

Page 147
·1· ·milligrams per liter, which exceeds the 2L standard
·2· ·groundwater of 0.003 milligrams per liter and is
·3· ·also above the surface water standard for Class C
·4· ·nutrient-sensitive waters of 0.030 milligrams per
·5· ·liter based on human health standards.
·6· · · · Q.· · And if -- if this document is available
·7· ·on Laserfiche, does that indicate that it was
·8· ·provided to the state?
·9· · · · A.· · Yes.
10· · · · Q.· · On or at the time indicated on the
11· ·website is when it was received?
12· · · · A.· · Yes.
13· · · · Q.· · Okay.· Exhibit 89 is the site cleanup
14· ·questionnaire response.· Do you see that?
15· · · · A.· · I have it.
16· · · · Q.· · Okay.· And Mr. Weber spent a
17· ·considerable amount of time this morning going over
18· ·to the responses to the questions on the page with
19· ·10775.· Starting -- I'm going to turn your attention
20· ·to Page -- to 6.· Is site sediment or surface water
21· ·known to be contaminated?· And the box no is
22· ·checked.· Do you see that?
23· · · · A.· · Yes.
24· · · · Q.· · And we just went over several reports,
25· ·two of which were submitted to the state prior to
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·1· ·the time this site cleanup questionnaire was
·2· ·submitted, correct?
·3· · · · A.· · Yeah.· So -- yes.
·4· · · · Q.· · And they indicate surface water sampling
·5· ·results did indicate contamination, correct?
·6· · · · A.· · Yes.
·7· · · · Q.· · So this -- these reports are efforts by
·8· ·Corning to notify the state of those test results,
·9· ·correct?
10· · · · · · · · · ·MR. WEBER:· Object to the form.
11· · · · A.· · Without using our -- we -- we have a
12· ·notification form explicitly for that, but it would
13· ·appear that they were -- they def -- that they were
14· ·sharing them with us, but they weren't under a
15· ·program so it wouldn't have been reviewed.
16· · · · Q.· · And -- and I understand that --
17· · · · A.· · Okay.
18· · · · Q.· · -- but these reports are filed somewhere
19· ·and accessible for people to review?
20· · · · A.· · Filed somewhere, yes.
21· · · · Q.· · Okay.· Mr. Shields testified that his
22· ·checking of this box no was an error.
23· · · · · · · · · ·MR. WEBER:· Objection,
24· · · · mischaracterize.
25· ·BY MS. KNIGHT:
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·1· · · · Q.· · Do you have any reason to dispute that
·2· ·based on the other information that Corning has
·3· ·filed with the state?
·4· · · · A.· · I'm not sure I understand.
·5· · · · Q.· · Do you have any reason to think that
·6· ·Mr. Shields was willfully withholding information on
·7· ·this site questionnaire?
·8· · · · · · · · · ·MR. WEBER:· Objection, legal
·9· · · · conclusion.
10· · · · A.· · I had no suspicion whatsoever that Dan
11· ·was anything other than up front and honest.
12· · · · Q.· · And in your meetings and discussions
13· ·with him and Ms. Hannan, did you have the impression
14· ·that they were being honest and forthright with you?
15· · · · · · · · · ·MR. WEBER:· Object to the form.
16· · · · A.· · It was my impression that they were
17· ·honest and forthright and had a desire to somehow
18· ·get the site cleaned up and extricate Corning from
19· ·it.
20· · · · Q.· · Do you have any information as you sit
21· ·here today that would indicate that that goal of
22· ·getting the site cleaned up has changed?
23· · · · · · · · · ·MR. WEBER:· Object to the form.
24· · · · A.· · I'm not sure I understand that.
25· · · · Q.· · Do you have any indication -- any
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Page 150
·1· ·information as you sit here today indicating that
·2· ·Corning has any intention of walking away from this
·3· ·REC agreement?
·4· · · · · · · · · ·MR. WEBER:· Object to the form.
·5· · · · A.· · The information on the data gap report
·6· ·makes me concerned about other submittals made by
·7· ·them.
·8· · · · Q.· · Have you had a chance to review the
·9· ·remedial -- remediation investigation work plan that
10· ·we talked about today?
11· · · · A.· · No.
12· · · · Q.· · Would it be your expectation that the
13· ·issues we've discussed today would be addressed in
14· ·that remedial investigation work plan and as part of
15· ·Corning's work under the REC administrative
16· ·agreement?
17· · · · · · · · · ·MR. WEBER:· Object to the form.
18· · · · A.· · That's usually how things proceed in the
19· ·REC program to the best of my knowledge.
20· · · · Q.· · Okay.· On the site questionnaire,
21· ·turning back to Exhibit 89, the Question 10, are
22· ·hazardous vapors, air emissions, or contaminated
23· ·dust migrating into occupaid -- occupied residential
24· ·or commercial areas, do you see that?
25· · · · A.· · Yes, ma'am.
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·1· · · · Q.· · And the box -- and it's checked no,
·2· ·correct?
·3· · · · A.· · Yes, I see it's checked no.
·4· · · · Q.· · The instructions here request that --
·5· ·answer all questions based on current information.
·6· ·Do you see that at the top?
·7· · · · A.· · Yes, ma'am.
·8· · · · Q.· · Do you have any indication that
·9· ·Mr. Shields or Ms. Hannan had information at that
10· ·time indicating that there was, in fact, hazardous
11· ·vapors, air emissions, or contaminated dust
12· ·migrating into occupied residential, commercial, or
13· ·industrial areas?
14· · · · A.· · It's hard to speculate as to what they
15· ·would be thinking.· Based on a couple of the lines
16· ·in one of the reports that refer to the thinning of
17· ·the vadose zone, it would seem that best practice
18· ·would be to further investigate that because of the
19· ·proximity of residences.· That's the best answer I
20· ·have for that.
21· · · · Q.· · But you don't have anything indicating
22· ·that at this time that they submitted this site
23· ·cleanup questionnaire, that they had any indication
24· ·that, in fact, was the case?
25· · · · · · · · · ·MR. WEBER:· Object to the form.
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·1· · · · A.· · I have no idea if they had samples or
·2· ·conclusive proof that there had been vapor
·3· ·intrusion in any of the homes.
·4· · · · Q.· · And if they did not have any samples or
·5· ·conclusive proof that there was vapor in --
·6· ·intrusion, is the no box an accurate answer?
·7· · · · · · · · · ·MR. WEBER:· Object to the form.
·8· · · · A.· · It's open for debate.· I wouldn't be
·9· ·comfortable sealing one where I had answered no
10· ·there, especially given that there is written
11· ·report that suggests that that might be a
12· ·possibility.· Different people have different
13· ·comfort levels, so I can't speak to how he would
14· ·have felt about that.
15· · · · Q.· · Okay.· Okay.· Number 11, have hazardous
16· ·substances known to have migrated off property at
17· ·concentrations in excess of branch unrestricted use
18· ·remediation goals?· Do you see that?
19· · · · A.· · Yes, ma'am.
20· · · · Q.· · And it's checked no, correct?
21· · · · A.· · Yes, I see it's checked no.
22· · · · Q.· · And this is submitted on November 1st of
23· ·2013?
24· · · · A.· · That's -- yes, ma'am.
25· · · · Q.· · Okay.· If you will turn to Plaintiff's
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·1· ·Exhibit 47.· I think that's the one that's in front
·2· ·of you.· It's the remedial investigation work plan.
·3· ·I don't know if -- it's been marked twice so it
·4· ·might say 69.
·5· · · · A.· · Yes, mine's marked 69.
·6· · · · Q.· · Okay.· And if you will, please, turn to
·7· ·what's Page 14 of 38.
·8· · · · A.· · Yes, ma'am.
·9· · · · Q.· · And the number at the bottom is 14288
10· ·for the record.· Oh, you don't have one.· Okay.
11· ·Sorry.· I'm looking at a different docu -- different
12· ·version of the document.· But you do have Page 14 of
13· ·38?
14· · · · A.· · Yes, ma'am.
15· · · · Q.· · Okay.· And do you see the section there,
16· ·AMEC Foster Wheeler October 2013?
17· · · · A.· · Yes, ma'am.
18· · · · Q.· · Okay.· It says, two groundwater
19· ·monitoring wells, MW-13A and MW-13B, were installed
20· ·in the city of Raleigh right-of-way in front of the
21· ·residence located at 3113 Ingram Drive, Raleigh,
22· ·North Carolina.
23· · · · · · · Do you see that?
24· · · · A.· · Yes, ma'am.
25· · · · Q.· · These wells were installed to evaluate
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Page 154
·1· ·the potential downgradient aerial extent of COCs in
·2· ·groundwater east and off site of the study area.
·3· · · · · · · Do you see that there?
·4· · · · A.· · Yes, ma'am.
·5· · · · Q.· · Okay.· So this indicates that these
·6· ·wells were installed in October of 2013, correct,
·7· ·the off-site monitoring wells?
·8· · · · A.· · Yes, ma'am.
·9· · · · Q.· · And if you're going back to the site
10· ·cleanup questionnaire, Exhibit 89, where it asks if
11· ·hazardous substances have migrated off property for
12· ·Number 11, the box is checked no, correct?
13· · · · A.· · The box is checked no, yes.
14· · · · Q.· · Based on the information you've seen at
15· ·the time this questionnaire was completed, was that
16· ·an accurate statement?
17· · · · · · · · · ·MR. WEBER:· Object to the form.
18· · · · A.· · Based on the information in this report,
19· ·it would seem to be accurate.· I'm not certain
20· ·about the information in the other reports.
21· · · · Q.· · Well, if the wells were installed in
22· ·October of 2013, then they wouldn't be addressed in
23· ·the data gap report, correct?
24· · · · A.· · Correct.
25· · · · Q.· · Now, I'm not asking about what's there
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·1· ·today, but at the time this questionnaire was
·2· ·submitted, this was an accurate statement?
·3· · · · · · · · · ·MR. WEBER:· Object to the form.
·4· · · · A.· · It's an accurate statement that neither
·5· ·of those wells had any detects for -- it would
·6· ·appear so.
·7· · · · Q.· · And then Number 13.· We talked some
·8· ·about the responses that AMEC received to the
·9· ·letters it sent out to various state agencies asking
10· ·if this was a -- a sensitive -- nutrient-sensitive
11· ·environment, and the question is, based on current
12· ·information, are there any sensitive environments
13· ·located on the property?· And, again, we talked
14· ·earlier the no box is checked.· Based on the
15· ·information that's contained in this site cleanup
16· ·questionnaire and based on current information,
17· ·is -- was that an accurate response at the time?
18· · · · · · · · · ·MR. WEBER:· Object to the form.
19· · · · A.· · Based on the information contained in
20· ·here, it appears to be accurate.· I have some
21· ·concerns about is it inference in the report that
22· ·there was a letter received from water quality
23· ·indicating that it was in an environmentally
24· ·sensitive area?· So just based on what's in here,
25· ·the no answer is correct.
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·1· · · · Q.· · And -- but you don't know when that
·2· ·letter was received --
·3· · · · A.· · I have no idea --
·4· · · · Q.· · -- indicating the --
·5· · · · A.· · -- about that.
·6· · · · Q.· · -- nutrient-sensitive environment?
·7· · · · A.· · And I don't -- there is -- I haven't
·8· ·seen the letter, so I don't know anything about it.
·9· · · · Q.· · But it would indicate that at least at
10· ·some point, AMEC, which is the RSM on this site, is
11· ·notifying the state that it has received some
12· ·confirmation that it's a nutrient-sensitive
13· ·environment through the remedial investigation work
14· ·plan?
15· · · · A.· · Yes, ma'am.
16· · · · Q.· · And this remedial investigation work
17· ·plan, is this filed with the state, do you know?
18· · · · A.· · I am not -- I'm not -- I can't speak to
19· ·that.· I'm not familiar with what the REC -- it's
20· ·my understanding that if it's a report we receive,
21· ·it's a public document and we -- we make everything
22· ·available.
23· · · · Q.· · Turning back to -- I think you mentioned
24· ·that you had at least a few meetings with Ms. Hannan
25· ·and Mr. Shields around the time that they submitted
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·1· ·the site cleanup questionnaire.· I wanted to go back
·2· ·and try to flesh out more of those meetings.· You
·3· ·said the first meeting happened here in the office?
·4· · · · A.· · It happened here in this building in a
·5· ·conference room.
·6· · · · Q.· · Okay.· And do you remember, would it
·7· ·have been after you received the May 2013 report
·8· ·that you referenced in your letter?
·9· · · · A.· · Yes.
10· · · · Q.· · And what about the -- that report or
11· ·who -- whose idea was it to have the meeting?
12· · · · A.· · I'm -- it's pretty dark and dim, but I
13· ·believe they asked for the meeting because the
14· ·meeting is -- is not typical.
15· · · · Q.· · And did they -- what was your
16· ·understanding of why they were asking for a meeting?
17· · · · A.· · They wanted to find out what the REC
18· ·program was looking for as far as acceptable sites.
19· ·This is just my impression remembering over years.
20· ·They wanted to know how the site looked compared to
21· ·other sites we were looking at.· Those -- those are
22· ·fairly typical questions.
23· · · · Q.· · And how would you characterize their
24· ·enthusiasm or -- strike -- I guess that's not a good
25· ·word.
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Page 158
·1· · · · · · · Did you get a sense of their willingness
·2· ·to take some steps to remediate this portion of the
·3· ·Raleigh property, the parcel that Corning talked to
·4· ·you about?
·5· · · · A.· · They seemed earnest.
·6· · · · · · · · · ·MR. WEBER:· Object to the form.
·7· ·BY MS. KNIGHT:
·8· · · · Q.· · Okay.· And how -- what was the -- how
·9· ·did -- how did that meeting end?· What was the
10· ·takeaway?
11· · · · A.· · That they -- we had expressed some
12· ·concerns, I believe, about off-site migration and
13· ·that they heard -- and heard what we had to say
14· ·about the various -- the -- the programs available
15· ·at that time.· That's as much as I can remember.
16· · · · Q.· · Okay.· And then -- so then another
17· ·meeting happened after that?
18· · · · A.· · I'm not sure if it was a meeting or a
19· ·phone call.· You'll have to forgive me.· I just --
20· · · · Q.· · That's okay.
21· · · · A.· · Yeah.
22· · · · Q.· · It's a long time ago.
23· · · · A.· · But I -- I know that there was some
24· ·communication with both Dan and Christy.· Just -- I
25· ·think they were just assorted questions about, you
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·1· ·know, how is this approached or just things like
·2· ·that.
·3· · · · Q.· · And did you have questions of them?
·4· · · · A.· · No, because I really hadn't -- the site
·5· ·hadn't cranked up for me.· It just -- it -- it
·6· ·wasn't one of my assigned sites at that point.· It
·7· ·was just sort of a notation in the margin that
·8· ·they've been asking so if it comes in, that will be
·9· ·really nice.
10· · · · Q.· · If it comes in?
11· · · · A.· · If they -- if we ever hear from them
12· ·again, it would -- it would be nice.· We're a
13· ·voluntary program.· We don't get a lot of return
14· ·information.
15· · · · Q.· · So in your opinion it is a good thing
16· ·that you heard back from Corning and that they've
17· ·taken additional steps?
18· · · · A.· · Yes.· And --
19· · · · · · · · · ·MR. WEBER:· Object to the form.
20· · · · A.· · -- when I saw the completeness of the
21· ·questionnaire, I thought, okay, this -- this --
22· ·this is a good one and that also took in -- that
23· ·was also taken into account for the REC program
24· ·because they seemed earnest and sincere about
25· ·wanting to extricate themselves or get the site
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·1· ·clean and -- and do their duty.
·2· · · · Q.· · Has AVX contact -- are you aware of
·3· ·whether AVX has responded to any invitations to
·4· ·enter the REC program --
·5· · · · · · · · · ·MR. WEBER:· Object to the form.
·6· · · · A.· · I am not.
·7· · · · Q.· · -- for this property?· Are you aware of
·8· ·AVX taking any steps to undertake any remediation at
·9· ·this property?
10· · · · A.· · I am -- I am not.
11· · · · Q.· · Did you -- did Mr. Weber ask you if you
12· ·know Jay Bennett?
13· · · · A.· · Yes, Mr. Weber asked me.· I know him by
14· ·reputation, but I don't think I've actually met
15· ·him.· I'm not sure.
16· · · · Q.· · And -- and what is -- what do you know
17· ·about his reputation?
18· · · · A.· · He has -- he has a very good reputation.
19· · · · Q.· · And you are aware that he is the RSM for
20· ·this administrative agreement for Corning?
21· · · · A.· · No.
22· · · · Q.· · You -- okay.· If I represent to you that
23· ·he is, does that make --
24· · · · A.· · Good.· They've got a good one.
25· · · · Q.· · Okay.
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·1· · · · A.· · And I only say that based on talk and
·2· ·gossip.
·3· · · · Q.· · If this property -- or if Corning
·4· ·decides to -- if the -- if this agreement is -- the
·5· ·administrative agreement is terminated by either
·6· ·party, this particular one, either by Corning or by
·7· ·the state, what would happen next?
·8· · · · A.· · I'm not entirely certain.· I'm really
·9· ·not certain where the site is right now.· I know
10· ·that site conditions have significantly changed
11· ·since the slab has been removed on the site, so I
12· ·would probably go right back to my computer and
13· ·send a NORR, a notice of regulatory requirement, to
14· ·both AVX and to Corning and then hope for the best.
15· · · · Q.· · And what would be the -- the best
16· ·outcome in that situation?
17· · · · A.· · That either remediation on the site was
18· ·continued or they entered one of the programs that
19· ·has come into play since then or that some action
20· ·was taken to either minimize the hazards or
21· ·minimize the potential pathways for exposure of the
22· ·hazards.
23· · · · Q.· · And you mentioned new programs.· Are
24· ·there new programs that are available today that
25· ·were not available in 2013 when you sent out the
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Page 162
·1· ·NORR?
·2· · · · A.· · Yes.
·3· · · · Q.· · And tell me briefly what those are.
·4· · · · A.· · The one that would come to mind for this
·5· ·is a risk-based cleanup and that is where the
·6· ·standards are altered to meet the future expected
·7· ·use of the property and land use controls are in
·8· ·place to control how -- any potential use of the
·9· ·property.
10· · · · Q.· · Are you aware of a Brownfields
11· ·application for this Raleigh property?
12· · · · A.· · Yes, I am.
13· · · · Q.· · Are -- do you -- what do you know about
14· ·that?
15· · · · A.· · Not very much.
16· · · · Q.· · Do you know the status of that
17· ·application?
18· · · · A.· · No, I do not.
19· · · · Q.· · And do you know who submitted it?
20· · · · A.· · No, I do not.
21· · · · Q.· · And who -- who would be the -- if you
22· ·know, who would have information about that?
23· · · · A.· · I -- I need to revise.· It's my
24· ·understanding that AVX submitted a -- a Brownfields
25· ·application.· I don't know if that's correct or
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·1· ·not.
·2· · · · Q.· · Okay.· And who would be the right person
·3· ·to ask about the status of that application, if you
·4· ·know?
·5· · · · A.· · I -- if I had a question about it, I
·6· ·would go see Sharon Eckard, E-c-k-a-r-d, because
·7· ·she is with the Brownfields program and she is one
·8· ·of the supervisors.· She is like a John Walch
·9· ·equivalent.
10· · · · Q.· · Could you turn to Exhibit 79 for me.
11· ·It's the e-mail string.· It says Dan Shields at the
12· ·top.
13· · · · A.· · Yes, ma'am, I have it.
14· · · · Q.· · And if you'll turn to the second page
15· ·for me.· The bottommost e-mail, it's from Christy
16· ·Hannan to Dan Shields.· Do you see that --
17· · · · A.· · Yes, ma'am.
18· · · · Q.· · -- on February 7th, 2013?· And it says,
19· ·Dan, just to let you know, I just had a conversation
20· ·with Mark Cates and he is disappointed that we have
21· ·not completed repairs to the existing systems,
22· ·started the NPDES process, and have not completed
23· ·the three off-site wells and received monitoring
24· ·results of these wells.· I've attached a copy of a
25· ·schedule you sent me in July 2012.· Please review
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·1· ·this and let me know the reasons we are not on
·2· ·schedule and, if not, what is the new schedule and
·3· ·what we need to do to stay on schedule.
·4· · · · · · · Do you see that?
·5· · · · A.· · Yes, ma'am.
·6· · · · Q.· · And I'll represent to you that Mark
·7· ·Cates at the time was Ms. Hannan's boss.· I sense
·8· ·some urgency in Ms. Hannan's words here.· Is that
·9· ·consistent with your understanding of the eagerness
10· ·that she showed with respect to this property?
11· · · · · · · · · ·MR. WEBER:· Objection.
12· · · · A.· · I am sorry for sounding jaded, but when
13· ·managing any consultant or contractor, this is not
14· ·unusual language.
15· · · · Q.· · You mean --
16· · · · A.· · We're not on --
17· · · · Q.· · -- things --
18· · · · A.· · -- schedule, would you mind telling me
19· ·why.
20· · · · Q.· · Right.· Well, for someone to be
21· ·disappointed, does that indicate to you that they
22· ·want things to get moving?
23· · · · · · · · · ·MR. WEBER:· Object to the form.
24· · · · A.· · It would seem to.
25· · · · Q.· · And, again, your impression of
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·1· ·Ms. Hannan is that she was eager?
·2· · · · · · · · · ·MR. WEBER:· Object to the form.
·3· · · · A.· · Sincere and earnest.
·4· · · · Q.· · Have you had any contact with Ms. Hannan
·5· ·in the past, say, year?
·6· · · · A.· · No.
·7· · · · Q.· · Do you know where she is now?
·8· · · · A.· · I could speculate, but I don't know for
·9· ·a fact.
10· · · · Q.· · And what about -- Mr. Weber may have
11· ·asked you this, but what about Dan Shields, when's
12· ·the last time you think you talked with him?
13· · · · A.· · Probably about the same time I talked
14· ·with Christy, and that probably would have been
15· ·when we had lunch at the REC training, refresher,
16· ·informational meeting.
17· · · · Q.· · Okay.· I think I just have maybe one or
18· ·two more, but I may have more depending on
19· ·Mr. Weber.
20· · · · · · · Could you turn to the data gap report,
21· ·which is Exhibit 72.· Are you aware of any
22· ·requirement that this report be filed with the
23· ·state?
24· · · · A.· · No.
25· · · · Q.· · And are you -- have you seen reports
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Page 166
·1· ·like this data gap report in the course of your
·2· ·working in this industry?
·3· · · · A.· · I -- I need to revisit my answer.· The
·4· ·data gap report -- is that what we're talking
·5· ·about?· No.· Sorry.
·6· · · · Q.· · It's Exhibit 72.
·7· · · · A.· · It just got -- I just --
·8· · · · Q.· · Yeah.
·9· · · · A.· · -- sort of went -- it's late.· Okay.
10· ·Exhibit 72 is a progress monitoring report.
11· · · · Q.· · Oh, sorry.· It's Plaintiff's Exhibit 72.
12· ·It has a -- a yellow sticker on it.· That's my fault
13· ·for -- it's -- there's two different sets because --
14· · · · A.· · Yes, ma'am.
15· · · · Q.· · Yeah.
16· · · · A.· · Okay.· We're just going to do a restart
17· ·on this particular --
18· · · · · · · · · ·MR. OSBORNE:· This is what it looks
19· · · · like.
20· · · · A.· · Here it is.· I have it finally --
21· · · · Q.· · Okay.
22· · · · A.· · -- the correct one.· Thank you for your
23· ·patience.
24· · · · Q.· · Oh, no, no problem.· Have you seen
25· ·report -- data gap analyses like this in the course
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·1· ·of your working in this industry?
·2· · · · A.· · I have seen these, yes.
·3· · · · Q.· · And what's your understanding of the
·4· ·purpose behind documents like this?
·5· · · · A.· · It's to define -- help get a handle on
·6· ·the unknowns so that it's possible to price and put
·7· ·a -- an eff -- level of effort on the -- what is
·8· ·needed to do -- to be done.
·9· · · · Q.· · And if you'll turn to in the top
10· ·left-hand corner Page 15.· We talked a little bit
11· ·about -- a little bit earlier about soil
12· ·contamination.· Do you see the second bullet point
13· ·there that the soil data -- it begins, the soil
14· ·data?
15· · · · A.· · Yes, ma'am.
16· · · · Q.· · Can you read that.
17· · · · A.· · The soil data collected as part of this
18· ·data gap evaluation demonstrated that minor
19· ·concentrations of CVOCs remain in the former
20· ·excavation area.· No DNAPLE could be seen in sample
21· ·results, which indicates the 1989 excavation work
22· ·scope was successful in removal of residential
23· ·source soil contamination near the former dry well;
24· ·hence, CVOC impact has generally been defined in
25· ·this area and does not require major additional
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·1· ·assessment at this time.
·2· · · · Q.· · And so that was AMEC's recommendation to
·3· ·Corning in June of 2012 that the soil did not
·4· ·require any more assessment --
·5· · · · · · · · · ·MR. WEBER:· Object to the form.
·6· ·BY MS. KNIGHT:
·7· · · · Q.· · -- correct?
·8· · · · · · · · · ·MR. WEBER:· Mischaracterize.
·9· · · · A.· · It says major so it seems like they
10· ·qualified it.
11· · · · Q.· · If Dan Shields testified that it was his
12· ·understanding based on the REC requirements and the
13· ·review of the site questionnaire that you would
14· ·check yes on the soil contamination if it was more
15· ·than a minuscule amount --
16· · · · · · · · · ·MR. WEBER:· Object.
17· ·BY MS. KNIGHT:
18· · · · Q.· · -- do you have any reason to dispute
19· ·that that was his understanding?
20· · · · · · · · · ·MR. WEBER:· Objection,
21· · · · mischaracterize.
22· · · · A.· · I'm a little confused because I know we
23· ·looked at a report that said the side walls and the
24· ·bottom of the excavation were still above
25· ·potential -- PSRGs so...

Page 169
·1· · · · Q.· · But in June 2012 this is the
·2· ·recommendation that AMEC is making that we just read
·3· ·in this second paragraph, correct?
·4· · · · A.· · Yeah.· The -- I don't want to
·5· ·second-guess their recommendation they're making
·6· ·here.
·7· · · · · · · · · ·MS. KNIGHT:· Give me just a few
·8· · · · minutes to make sure I don't have anything
·9· · · · else.
10· · · · · · · · · ·THE VIDEOGRAPHER:· We're off the
11· · · · record at 1:04 p.m.
12· · · · · · · · · ·(Discussion off the record.)
13· · · · · · · · · ·THE VIDEOGRAPHER:· We are back on
14· · · · the record at 1:06 p.m.
15· ·BY MS. KNIGHT:
16· · · · Q.· · Ms. Murphy, just, I think, two questions
17· ·for you.· What is the agency's goal when presented
18· ·with a -- a property like the one we've been talking
19· ·about today that has, you know, a history of TCE
20· ·contamination?· What is the goal?
21· · · · A.· · Our highest and best goal would be a
22· ·property that has been cleaned up or is -- is
23· ·undertaking the long-term steps to get it cleaned
24· ·up because chlorinated solvents are notoriously
25· ·difficult.· That's our highest and best, but
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Page 170
·1· ·pragmatically, just to make it so that it isn't a
·2· ·potential pathway for exposure to any surrounding
·3· ·resident or employee or worker.
·4· · · · Q.· · And the registered environmental
·5· ·consultant program is aimed at achieving that goal,
·6· ·correct?
·7· · · · A.· · I'm not exactly sure.· It was set up
·8· ·before I came on board.· We're sister
·9· ·organizations.· It just appears to be another route
10· ·that is faster in achieving a -- a no further
11· ·action required.
12· · · · Q.· · And you say faster because?
13· · · · A.· · The integrity of the consultant is
14· ·what's on the line, so the consultant certifies as
15· ·to the cleanliness and then when the remedy is
16· ·complete, the consultant certifies as to -- that it
17· ·is complete, whereas independent cleanup we would
18· ·need to have sufficient information so as to be
19· ·able to satisfy ourselves that it was sufficiently
20· ·cleaned up and that takes a lot of information.
21· · · · Q.· · And a lot of time?
22· · · · A.· · Oh, yes, ma'am.
23· · · · Q.· · And a lot of money -- taxpayer money
24· ·that may or may not exist, correct?
25· · · · · · · · · ·MR. WEBER:· Object to the form.

Page 171
·1· · · · A.· · Not necessarily, but it's -- it -- it is
·2· ·laborious and -- yes.
·3· · · · Q.· · So would you agree that the REC program
·4· ·is a -- is a -- is a beneficial and good program to
·5· ·help achieve a goal of getting a property to a no
·6· ·further action?
·7· · · · A.· · Yes, ma'am.
·8· · · · · · · · · ·MR. WEBER:· Object to the form.
·9· · · · A.· · We consider it fast tracked within the
10· ·department.
11· · · · · · · · · ·MS. KNIGHT:· Okay.· I don't have
12· · · · anything further now, but we'll see what --
13· · · · · · · · · ·THE WITNESS:· Yes, ma'am.
14· · · · · · · · · ·MS. KNIGHT:· -- Mr. Weber has.
15· · · · · · · · · · · ·EXAMINATION
16· ·BY MR. WEBER:
17· · · · Q.· · The REC program is considered fast
18· ·tracked if a company actually stays in the program,
19· ·right?
20· · · · A.· · And abides by the rules, yes.
21· · · · Q.· · And so if the company decides to
22· ·voluntarily withdraw from the program, then the
23· ·fast-track nature of the cleanup could go away?
24· · · · A.· · Yes, sir.
25· · · · Q.· · And if the RE -- the RSM or the RP do
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·1· ·not comply with the rules of the REC program, then
·2· ·the fast-track nature of it could be stalled?
·3· · · · A.· · I'm not at all familiar with RSMs or
·4· ·RECs complying or not complying.· I just am
·5· ·informed when one of the sites I thought I had
·6· ·launched is now back in my bailiwick.
·7· · · · Q.· · So we talked about Best Sand --
·8· · · · A.· · Yes.
·9· · · · Q.· · -- and how that site was in the REC
10· ·program hopefully to be fast tracked, but now where
11· ·is it?
12· · · · A.· · It is somewhere on the lower end of the
13· ·priority list after EPA has expended a great deal
14· ·of money to clean up the imminent danger it
15· ·presented.
16· · · · Q.· · You indicated that the REC -- success of
17· ·the REC program is -- I guess the -- the linchpin of
18· ·it is the REC and the RSM?
19· · · · A.· · Yes.· It is the integrity of the firm,
20· ·the REC, and the RSM, yes.
21· · · · Q.· · And you understand that Dan Shields is a
22· ·part of this firm and this process of getting into
23· ·the REC program?
24· · · · A.· · Yes.
25· · · · · · · · · ·MS. KNIGHT:· Object to the form.
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·1· ·BY MR. WEBER:
·2· · · · Q.· · If you can look quickly at Plaintiff's
·3· ·Exhibit 69.· This is the remedial investigation work
·4· ·plan.· It's the thicker document.
·5· · · · A.· · I have it.· Thank you.
·6· · · · Q.· · All right.· We've looked at a number of
·7· ·items in this work plan today, some of which
·8· ·describe the history of the impacts at the site and
·9· ·some of which describe what is looking ahead to
10· ·further evaluate the site.· Is that a fair way to
11· ·look at it?
12· · · · A.· · That is -- that is what I gathered from
13· ·just skimmingly reading it, yes.
14· · · · Q.· · So the -- this report, the remedial
15· ·investigation work plan, is, in essence, partially
16· ·to fill in the gaps that are not known about impacts
17· ·at the site, for example, off-site surface water
18· ·contamination and such?
19· · · · A.· · Yes, that's my understanding.
20· · · · Q.· · And so this is -- this report is in
21· ·essence a data gap report; it --
22· · · · · · · · · ·MS. KNIGHT:· Ob --
23· ·BY MR. WEBER:
24· · · · Q.· · -- describes what -- what the existing
25· ·impacts are at the site and what needs to be done to

ht
tp

://
w

w
w

.y
es

la
w

.n
et

/h
el

p

06/23/2017 Susan Murphy

CaseWorks, Inc. www.caseworksonline.com 800.955.0541

06/23/2017 Susan Murphy
Pages 170..173

CaseWorks, Inc. www.caseworksonline.com 800.955.0541
YVer1f



Page 174
·1· ·fill in those gaps?
·2· · · · A.· · I'm going to say --
·3· · · · · · · · · ·MS. KNIGHT:· Object to the form.
·4· · · · A.· · -- not necessarily --
·5· · · · Q.· · Okay.
·6· · · · A.· · -- because it -- it addresses the
·7· ·portion that is going to be remediated and there
·8· ·could be portions that are not or there -- it could
·9· ·have different phases that is -- that aren't
10· ·addressed within, but -- it could be but not
11· ·necessarily is.
12· · · · Q.· · Okay.· Do you know either way in this
13· ·instance?
14· · · · A.· · I am not familiar enough with it to --
15· ·to comment on this.
16· · · · Q.· · All right.· So we talked about the --
17· ·the data gap report itself, which is Exhibit 72 --
18· · · · A.· · Yes.
19· · · · Q.· · -- that was prepared in June of 2012.
20· ·Do you have that handy?
21· · · · A.· · I will in just a moment.· I have it.
22· ·Thank you.
23· · · · Q.· · And I think that you indicated that
24· ·you -- you know of no requirement that this data gap
25· ·report be submitted to the state?
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·1· · · · A.· · I know of no requirement that a data gap
·2· ·report be submitted to the state, but I do know
·3· ·that the state has reporting requirements for
·4· ·contamination, and also, I am vaguely familiar with
·5· ·the REC program having a requirement to report any
·6· ·surprises on the site, surprises defined by
·7· ·unexpected conditions also within a -- a period of
·8· ·time.
·9· · · · Q.· · And if -- Ms. Knight indicated to you
10· ·that the data gap report was submitted four years
11· ·later as Exhibit C to this remedial investigation
12· ·work plan.· Do you have any idea why if the data gap
13· ·report was not required to be submitted to the state
14· ·that Corning four years later decided to submit it
15· ·to the state?
16· · · · · · · · · ·MS. KNIGHT:· Object to the form.
17· · · · A.· · That would be kind of speculating.
18· · · · Q.· · Uh-huh.· So I guess you don't have any
19· ·idea why Corning didn't submit the data gap report
20· ·in 2012 and 2013 when you were evaluating the site
21· ·questionnaire?
22· · · · · · · · · ·MS. KNIGHT:· Object to the form.
23· · · · A.· · I have no knowledge of their
24· ·motivations.
25· · · · Q.· · All right.· And I think you testified
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·1· ·that the data gap report would have helped you in
·2· ·your analysis of the site questionnaire?
·3· · · · A.· · Yes.
·4· · · · · · · · · ·MS. KNIGHT:· Object to form.
·5· ·BY MR. WEBER:
·6· · · · Q.· · Let's just look very quickly at just
·7· ·right back to the -- the site investigation work
·8· ·plan -- or the site -- sorry, the site cleanup
·9· ·questionnaire, and I was -- I want -- just want to
10· ·clear up some confusion.· Have we -- have we lost
11· ·it?
12· · · · A.· · No, it's in here.· I just...
13· · · · · · · · · ·MR. OSBORNE:· It looks like --
14· · · · that's what it --
15· · · · A.· · Here we go.· Thank you so much.· I have
16· ·it in front of me now.· Thank you.
17· · · · Q.· · So the -- the site cleanup
18· ·questionnaire, if we look at the actual pages on
19· ·10775 --
20· · · · A.· · Yes, sir.
21· · · · Q.· · -- and on the -- when we talked about
22· ·the -- the hazardous vapors, the vapor intrusion
23· ·aspect, and I believe you testified that the
24· ·accurate answer would have been unknown as opposed
25· ·to no because the data gap report indicated the --
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·1· ·the high risk of vapor intrusion off site?
·2· · · · · · · · · ·MS. KNIGHT:· Object to the form.
·3· · · · A.· · I don't know about a correct answer.
·4· ·There are nuances there.· I just know my own
·5· ·personal level of caution so I -- and -- and I
·6· ·think that there's sufficient doubt to at least
·7· ·merit an asterisk and an explanation on a following
·8· ·page.
·9· · · · Q.· · And the -- the questionnaire actually
10· ·provides for that opportunity when it says, if
11· ·unknown, explain on a separate page, right?
12· · · · A.· · Correct.
13· · · · Q.· · So with respect to the sensitive
14· ·environments we talked about, 13, the answer was no
15· ·and because there was no indication that the
16· ·Division of Water Quality had responded, an accurate
17· ·answer would have -- could have been unknown?
18· · · · A.· · It could have been --
19· · · · · · · · · ·MS. KNIGHT:· Object to the form.
20· · · · A.· · -- yes.
21· · · · Q.· · And later we learned that there was,
22· ·indeed, a -- the site is, indeed, a sensitive
23· ·environment?
24· · · · A.· · I haven't seen the letter, but I -- I --
25· ·it sounds plausible.
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Page 178
·1· · · · Q.· · I'll -- I'll ask it this way:· Corning's
·2· ·consultant indicated that they understand that the
·3· ·site is a sensitive environment based on the data
·4· ·gap report -- or, excuse me, the remedial
·5· ·investigation work plan that we looked at, right?
·6· · · · A.· · Yes.
·7· · · · Q.· · So if -- there are a couple of reports
·8· ·that Ms. Knight showed you.· One was 71.
·9· · · · A.· · Letter of transmittal on the top?
10· · · · Q.· · Yes.· So this was June of 2012, is that
11· ·right?
12· · · · A.· · Yes, sir.
13· · · · Q.· · And this was sent directly to Mr. Caulk
14· ·in the REC program?
15· · · · A.· · Yes.
16· · · · Q.· · So look at the date on the data gap
17· ·report.· What is the date on the data gap report?
18· ·It's right underneath the seal.
19· · · · A.· · 6/25/12.
20· · · · Q.· · So what is the letter of transmittal --
21· ·or what is the report on what was actually submitted
22· ·to the state?· What is that date?
23· · · · A.· · The letter of transmittal to Kim Caulk
24· ·is for June 11th, 2012.
25· · · · Q.· · There's a date on the letter of
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·1· ·transmittal at the top next to --
·2· · · · A.· · Oh, June 20th.· Thank you.
·3· · · · Q.· · So it looks like Mr. Shields was
·4· ·submitting some reports to the state but not others
·5· ·in the week of June 20th, 2012, is that right?
·6· · · · · · · · · ·MS. KNIGHT:· Object to the form.
·7· · · · A.· · It would appear so.
·8· · · · Q.· · I think you indicated that there was an
·9· ·indication of surface water contamination in Exhibit
10· ·71, is that right?
11· · · · A.· · I'm having trouble recalling at this
12· ·point.· I apologize.
13· · · · Q.· · Oh, no problem.
14· · · · A.· · Is that --
15· · · · Q.· · This was the ones that Ms. Knight --
16· · · · A.· · Yes.
17· · · · Q.· · -- went through with you.
18· · · · A.· · Yes, that is correct.
19· · · · Q.· · And 72, this was the 2013 report.· Do
20· ·you remember the indication of stream contamination
21· ·in that report?
22· · · · A.· · Yes, I do.
23· · · · Q.· · And then there's this 2013 also, which
24· ·is 73.
25· · · · · · · · · ·THE WITNESS:· Sorry.
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·1· · · · · · · · · ·MR. OSBORNE:· That's all right.
·2· · · · A.· · Yes.
·3· · · · Q.· · And that indicated stream contamination
·4· ·as well?
·5· · · · A.· · Yes, sir.
·6· · · · Q.· · And this -- at this point in 2013 the
·7· ·Raleigh property was not under a specific cleanup
·8· ·program, is that right?
·9· · · · A.· · It is my understanding.
10· · · · Q.· · So does it concern you that year after
11· ·year, report after report there was stream
12· ·contamination indicated and apparently no efforts to
13· ·reduce that?
14· · · · · · · · · ·MS. KNIGHT:· Object to the form.
15· · · · A.· · Could you rephrase that for me?
16· · · · Q.· · Sure.· So does it concern you that at
17· ·least every report that Ms. Knight handed you had
18· ·stream contamination listed in it when Corning was
19· ·not under a state cleanup program -- does it concern
20· ·you that this stream contamination appeared
21· ·report --
22· · · · · · · · · ·MS. KNIGHT:· Ob --
23· ·BY MR. WEBER:
24· · · · Q.· · -- after report?
25· · · · · · · · · ·MS. KNIGHT:· Object to the form.
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·1· · · · A.· · Yes, it does.
·2· · · · · · · · · ·(EXHIBIT 67 was previously marked
·3· · · · for identification.)
·4· ·BY MR. WEBER:
·5· · · · Q.· · And I'll hand you that document.· What
·6· ·is the number on that?
·7· · · · A.· · 67.
·8· · · · Q.· · 67.· This was a document that was
·9· ·discussed with Mr. Bateson and this is the document
10· ·that the remediation system for the Raleigh property
11· ·was approved by the state.· And if you'll notice,
12· ·there were certain expectations -- well, I'll let
13· ·you read it first.
14· · · · · · · · · ·MS. KNIGHT:· Hold on, Steve, just
15· · · · for one second.· I don't think we talked with
16· · · · Mr. Bateson.· I think we talked with
17· · · · Zimmerman.
18· · · · A.· · It says Zimmerman --
19· · · · · · · · · ·MR. WEBER:· Mr. Zimmerman.
20· · · · A.· · -- on the bottom.
21· · · · · · · · · ·MR. WEBER:· You're right.
22· · · · · · · · · ·MS. KNIGHT:· Yeah.
23· · · · · · · · · ·MR. WEBER:· My fault.· My fault.
24· · · · · · · · · ·MS. KNIGHT:· That's okay.· And
25· · · · I'm --
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·1· · · · · · · · · ·MR. WEBER:· Thank you for
·2· · · · correcting me.
·3· · · · · · · · · ·MS. KNIGHT:· Yeah.
·4· · · · A.· · All right.· I've read it.
·5· · · · Q.· · All right.· So do you know any of these
·6· ·individuals, Mr. --
·7· · · · A.· · Only by -- I -- Arthur Mouberry, I -- I
·8· ·have heard he is, I believe, no longer with the
·9· ·state and I've heard Jay Zimmerman's name a lot,
10· ·but...
11· · · · Q.· · All right.· Do you know Mr. Zimmerman?
12· · · · A.· · No.
13· · · · Q.· · Okay.· You know Mr. Shields is copied on
14· ·this document?· Do you see that?
15· · · · A.· · I see that, yes.
16· · · · Q.· · So let's look at the second expectation
17· ·of the state back in 1992.· It says, for Corning to
18· ·contact water quality section, Mr. Tim Donnelly,
19· ·immediately to address any corrective action
20· ·measures necessary to prevent further discharges of
21· ·contaminants to the stream on site.· And this --
22· ·this was sent to Mr. Manuel at Corning to address
23· ·contaminants to the stream in 1992.
24· · · · · · · Does it concern you that in 2012 and '13
25· ·and '15, the reports we looked at, that there
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·1· ·continues to be stream contamination on site?
·2· · · · · · · · · ·MS. KNIGHT:· Object to the form.
·3· · · · A.· · I would prefer that it had been
·4· ·addressed, but it is not uncommon to not have
·5· ·something addressed.
·6· · · · Q.· · And --
·7· · · · · · · · · ·MR. OSBORNE:· Can I just take one
·8· · · · moment?· May I see that?· Okay.· Thank you.
·9· ·BY MR. WEBER:
10· · · · Q.· · And you didn't review this document in
11· ·connection with the site questionnaire?
12· · · · A.· · No, sir.
13· · · · Q.· · There's one last item on here that --
14· ·that is in the letter I'd like to ask you about.
15· ·It's on -- on the second page.· The third to last
16· ·paragraph, last sentence starts the division.· Do
17· ·you see that?
18· · · · A.· · Yes.
19· · · · Q.· · It says, the division and the
20· ·groundwater section will not accept any failure on
21· ·its part to approve or disprove of any actions taken
22· ·by Corning as a justifiable reason for not adhering
23· ·to this deadline.
24· · · · · · · Is it your view that if you or the state
25· ·is -- or others at the state are not actually
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·1· ·reviewing these documents that the investigation or
·2· ·cleanup doesn't need to continue?
·3· · · · · · · · · ·MS. KNIGHT:· Object to the form.
·4· ·BY MR. WEBER:
·5· · · · Q.· · Should I ask it again?
·6· · · · A.· · In a -- in a perfect world, no.
·7· · · · Q.· · In -- in other words, does a company
·8· ·have an independent obligation to clean up
·9· ·contamination -- or does an RP have an independent
10· ·obligation to clean up contamination whether the
11· ·state is looking at the reports or not?
12· · · · · · · · · ·MS. KNIGHT:· Object to form.
13· · · · A.· · No.· I mean, yes, I'm sorry, the RP
14· ·needs to clean up their contamination.
15· · · · · · · · · ·MR. WEBER:· That's all I have.
16· · · · Thank you, ma'am.
17· · · · · · · · · ·THE VIDEOGRAPHER:· Any questions?
18· · · · No?· No further?
19· · · · · · · · · ·MS. KNIGHT:· Hang on.
20· · · · · · · · · · · ·EXAMINATION
21· ·BY MS. KNIGHT:
22· · · · Q.· · Is your -- based on the information that
23· ·you have to date, is it your understanding that
24· ·Corning is taking steps to clean up contamination on
25· ·this parcel of the Raleigh property that we've been
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·1· ·talking about today?
·2· · · · A.· · My knowledge of any activities on the
·3· ·site by Corning or AVX, I -- I am not current.
·4· ·I -- I do not know -- I know that they are in the
·5· ·REC program.· To me that tells me that it is on
·6· ·track to get somewhere.
·7· · · · Q.· · And Mr. -- would Mr. Caulk have more
·8· ·information about the ins and outs of what's going
·9· ·on with the particular -- the REC program and the
10· ·administrative agreement for this property?
11· · · · A.· · Kim or whoever is assigned to their --
12· ·the people in the REC program, whoever's assigned
13· ·the site.
14· · · · · · · · · ·MS. KNIGHT:· Okay.· Thank you.
15· · · · · · · · · ·MR. WEBER:· Thank you, ma'am.
16· · · · · · · · · ·THE WITNESS:· Thank you.
17· · · · · · · · · ·MS. KNIGHT:· Sorry.
18· · · · · · · · · ·THE VIDEOGRAPHER:· This concludes
19· · · · the videotaped deposition of Sue Murphy.
20· · · · We're off the record at 1:24 p.m.
21· · · · · ·(DEPOSITION CONCLUDED AT 1:24 P.M.)
22· · · · · · · · · ·(SIGNATURE RESERVED)
23
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·1· ·STATE OF NORTH CAROLINA

·2· ·WAKE COUNTY

·3· · · · · · · · · REPORTER'S CERTIFICATE

·4· · · · · · · ·I, Lisa A. Wheeler, a Notary Public in

·5· ·and for the State of North Carolina, do hereby

·6· ·certify that there came before me on Friday, the

·7· ·23rd day of June, 2017, the person hereinbefore

·8· ·named, who was by me duly sworn to testify to the

·9· ·truth and nothing but the truth of his knowledge

10· ·concerning the matters in controversy in this

11· ·cause; that the witness was thereupon examined

12· ·under oath, the examination reduced to typewriting

13· ·under my direction, and the deposition is a true

14· ·record of the testimony given by the witness.

15· · · · · · · ·I further certify that I am neither

16· ·attorney or counsel for, nor related to or employed

17· ·by, any attorney or counsel employed by the parties

18· ·hereto or financially interested in the action.

19· · · · · · · ·IN WITNESS WHEREOF, I have hereto set

20· ·my hand this the 5th day of July, 2017.

21

22· · · · · · · ·____________________________________

23· · · · · · · · ·Lisa A. Wheeler, Notary Public

24· · · · · · · · ·Notary Public #19981350007

25
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·1· · · · · · · · · · WITNESS'S CERTIFICATE

·2

·3· · · · · · ·I, SUSAN MURPHY, do hereby certify

·4· ·that I have read and understand the foregoing

·5· ·transcript and believe it to be a true, accurate, and

·6· ·complete transcript of my testimony, subject to

·7· ·the attached list of changes, if any.

·8

· · · · · · · · · · · · · · · ·________________________

·9· · · · · · · · · · · · · · · · · ·SUSAN MURPHY

10

11· · · · · ·This deposition was signed in my presence by

12· ·_____________________, on the _____ day of

13· ·_____________________, 2017.

14

15

· · · · · · · · · · · · · · · · _________________________

16· · · · · · · · · · · · · · · Notary Public

17

18· ·My commission expires:

19

20

21

22

23

24

25
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·3· · · · · · · · · ·E R R A T A· ·S H E E T

·4· ·Re: AVX Corporation v. Corning Glass Works, et al.

·5· ·Deposition of: SUSAN MURPHY
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EXHIBIT 3 



·1· · · · · · · ·UNITED STATES DISTRICT COURT
· · · · · FOR THE EASTERN DISTRICT OF NORTH CAROLINA
·2· · · · · · · · · · ·WESTERN DIVISION

·3· · · · · · · · ·CASE NO. 5:15-CV-543-FL

·4

·5· ·AVX CORPORATION,

·6· · · · · · · ·Plaintiff,

·7· · · ·vs.

·8· ·CORNING, INCORPORATED;
· · ·COMPONENTS, INCORPORATED;
·9· ·CORNING INTERNATIONAL
· · ·CORPORATION; CORNING SAS;
10· ·CORNING LIMITED; and CORNING
· · ·GMBH,
11
· · · · · · · · ·Defendants.
12

13

14

15· · · · VIDEOTAPED DEPOSITION OF S. JAY ZIMMERMAN

16· · · · · · · · · ·(Taken by Plaintiff)

17· · · · · · · · ·Raleigh, North Carolina

18· · · · · · · · ·Thursday, June 22, 2017

19

20

21· ·Reported by Lisa A. Wheeler, RPR, CRR

22

23

24

25



·1· ·DEM's request are not addressed in this report.· The

·2· ·first is a complete delineation of horizontal and

·3· ·vertical extent of the contaminant plume, and the

·4· ·last bullet is potential for human and environmental

·5· ·risks.

·6· · · · · · · Did you receive environmental reports

·7· ·that Corning prepared regarding the Raleigh

·8· ·property?

·9· · · · A.· · I may have.· I mean, I -- I do recall

10· ·reports being received and reviewing some of those

11· ·reports, but I don't -- I don't recall how many,

12· ·whether or not they were determined to be complete

13· ·when I received them or not.· I'd -- I'd have to

14· ·actually look at the reports and subsequent letters

15· ·that we may have sent.

16· · · · Q.· · Right.· Right.· Okay.

17· · · · · · · · · ·THE VIDEOGRAPHER:· Looks like about

18· · · · five minutes till we need to change.

19· · · · · · · · · ·(EXHIBIT 35 was previously marked

20· · · · for identification.)

21· ·BY MR. WEBER:

22· · · · Q.· · I'm going to hand you this Exhibit 35,

23· ·which, as you suggested, they're -- they're

24· ·responses to reports that you received and this is

25· ·one of them.· And you can look at those as we go off
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·1· ·the -- look at that as we go off the record to

·2· ·change the DVD.· That's --

·3· · · · · · · · · ·THE VIDEOGRAPHER:· We're --

·4· · · · · · · · · ·MR. WEBER:· That's Plaintiff's 35.

·5· · · · · · · · · ·THE VIDEOGRAPHER:· We're off the

·6· · · · record at 11:13 a.m.

·7· · · · · · · · · ·(Whereupon, there was a recess in

·8· · · · the proceedings from 11:13 a.m. to 11:18 a.m.)

·9· · · · · · · · · ·THE VIDEOGRAPHER:· We are back on

10· · · · the record at 11:18 a.m.

11· ·BY MR. WEBER:

12· · · · Q.· · I've handed you two items.· One is

13· ·Exhibit 34 and one is Exhibit 35.· Let's just go

14· ·back to 34 for a minute.· If you can turn to 8970.

15· ·Sorry.· 8971.

16· · · · A.· · Okay.

17· · · · Q.· · There is a highlighted sentence there

18· ·that talks about water supply wells.· It talks

19· ·about, no water supply or monitoring wells within a

20· ·1500-foot radius were identified during this survey.

21· ·Without a door-to-door survey of the local

22· ·residents, there remains a possibility that

23· ·functioning water wells may exist inside the 100 --

24· ·the 1500-foot radius.

25· · · · · · · Is the -- a water supply -- a well

YVer1f



·1· ·survey risk assessment -- human risk assessment step

·2· ·that is typically taken in these circumstances?

·3· · · · · · · · · ·MS. KNIGHT:· Object to the form.

·4· · · · A.· · Back then I think we would have -- my

·5· ·recollection is our standard practice would be not

·6· ·to require a door-to-door survey unless we thought

·7· ·there was a pretty high potential that there might

·8· ·be some water supply wells that warranted us

·9· ·knowing the -- the location of.· Typically in an

10· ·urban area with everybody on municipal water it was

11· ·rare that people would retain wells or at least use

12· ·them.· It really depended on our knowledge of a

13· ·specific site and -- and, again, the potential for

14· ·wells to exist.· So if we were -- if we were

15· ·dealing with a site that was at the periphery of

16· ·where we understood municipal water was being

17· ·provided such that, you know, a -- a neighborhood

18· ·had a potential of a water line not extending down

19· ·that street, we didn't see hydrants, valve boxes,

20· ·or the like, then we would in those instances ask

21· ·for a door-to-door survey, but if we were in the

22· ·heart of downtown Raleigh, the norm was not

23· ·necessarily to request a -- a door-to-door survey

24· ·as part of that.· So what they did to just

25· ·generally canvass the area for any obvious signs of
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·1· ·wells would have normally been adequate.

·2· · · · Q.· · If you look at the -- there's a map

·3· ·that's on 9028.

·4· · · · A.· · Okay.

·5· · · · Q.· · Do you see where it says source on the

·6· ·map?

·7· · · · A.· · I do.

·8· · · · Q.· · Do you understand that this is the area

·9· ·on the Raleigh property where the chemical storage

10· ·building was?

11· · · · A.· · Well, according to the diagram, it

12· ·denotes that and I presume the source would be the

13· ·former location of the injection well.

14· · · · Q.· · There are a series of wells listed or

15· ·dots listed, some of which have a B by them and some

16· ·of which have an MW.

17· · · · A.· · Yes.

18· · · · Q.· · Do you understand what those

19· ·designations mean?

20· · · · A.· · Well, typically the borings would -- the

21· ·B would be used to designate borings, test borings,

22· ·where soils were evaluated, the -- the subsurface

23· ·geology and then potentially collection of soil

24· ·samples.· The MWs typically are designations for

25· ·monitor wells with a number that, you know,
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·1· ·obviously designates whether it's the first well,

·2· ·second, third, and so on, and those are used for

·3· ·collection of water samples and water levels.

·4· · · · Q.· · Okay.· If you look at the -- the -- the

·5· ·map you're looking at plus 9031, do one or both of

·6· ·those maps give you an indication of the direction

·7· ·of groundwater flow?

·8· · · · A.· · The map 9031 does.

·9· · · · Q.· · And based on this map, what is your

10· ·reading of which way the groundwater flow is?

11· · · · A.· · Well, since the north arrow is upside

12· ·down, I would presume that would be to the -- looks

13· ·like to the east.

14· · · · Q.· · And that would be from the chemical

15· ·storage building on the map to the bottom of the map

16· ·as it's -- well, this is hard -- hard -- hard to

17· ·figure out.· How --

18· · · · A.· · Well, there's a north arrow at the --

19· ·well, at the top of the map, but it's pointing down

20· ·so if you invert the map so the north arrow is

21· ·pointing straight up, it would be, according to

22· ·this, the equipotential lines are almost due east

23· ·of the chemical storage building.

24· · · · Q.· · I have not yet found the north -- oh, I

25· ·see it.
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EXHIBIT 5 



 

PPAB 2944592v6 

UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 

5:15-CV-543-FL 

 

AVX CORPORATION, 

 

          Plaintiff, 

 

     v. 

 

CORNING INCORPORATED; 

COMPONENTS, INCORPORATED; 

CORNING INTERNATIONAL 

CORPORATION; CORNING SAS; 

CORNING LIMITED; AND CORNING 

GMBH, 

 

          Defendants. 

___________________________________ 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

THIRD  

AMENDED COMPLAINT 
 

 

 

 

 

The plaintiff, AVX Corporation (“AVX” or “Plaintiff”), by and through its undersigned 

counsel, complaining of the defendants, Corning Incorporated; Components, Incorporated; 

Corning International Corporation; Corning SAS, Corning Limited and Corning GmbH 

(collectively and individually, “Corning” or “Defendants”), respectfully alleges and shows unto 

the Court as follows: 

NATURE OF THIS ACTION 

AVX brings this action under the Federal Comprehensive Environmental Response, 

Compensation and Liability Act (“CERCLA”), as amended, and state law to recover from 

Corning certain costs and damages associated with releases and threatened releases of hazardous 

substances and other constituents at, on and from property formerly owned by Corning, an 

approximately thirty-three (33) acre tract of land located at 3900 Electronics Drive in Raleigh, 

Wake County, North Carolina (“the Property”).  AVX also seeks a declaration regarding the 

parties’ rights and obligations in this matter.  Additionally, AVX seeks an injunction requiring 

Corning to assess and remediate adequately the Property in a timely fashion.  AVX also seeks 
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treble and punitive damages.  AVX seeks this relief for the following reasons which demonstrate 

misguided corporate conduct and indifference to environmental responsibilities and 

trustworthiness: 

 Corning improperly designed an illegal injection well (“Illegal Injection Well”) 

and allowed massive amounts of harmful chemicals to enter and contaminate the 

soil, groundwater, sediment and surface water at the Property from 1962 to 1987, 

resulting in multiple, continuing violations of State law. 

 In 1987, the State of North Carolina (the “State”) directed Corning to clean up the 

harmful contamination immediately.  The first step of the cleanup was to 

determine how far the harmful contamination had spread vertically and 

horizontally in the soil and groundwater (also called vertical and horizontal 

delineation of the contamination) so that an adequate remediation system could be 

designed.  The State first asked Corning to delineate the vertical and horizontal 

extent of the contamination in November of 1987.  Corning, by its own 

admission, has never, to this day, fully delineated the vertical and horizontal 

extent of the contamination.  After thirty (30) years, Corning still does not know 

how deep and how far the harmful contamination has spread. 

 Corning installed an inadequate and ineffective remediation system (the 

“Remediation System”) nearly five (5) years after the State first asked Corning to 

clean up the harmful contamination immediately. 

 Corning discovered that the harmful contamination had spread in the groundwater 

to the Property line, and knew that the harmful contamination was continuing to 

spread toward a neighborhood next door and a public park and elementary school 

at a rate of nearly seventy (70) feet per year, but decided to turn off the 
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Remediation System for over five (5) years and allow the harmful contamination 

to travel across the street, under the houses and toward the public park and 

elementary school. 

 When Corning finally decided to re-start the Remediation System, Corning knew 

the Remediation System was long past its useful life, but decided not to replace it 

and instead only to operate it in a minimal capacity to save money and create a 

facade that Corning was cleaning up the Property, further allowing the harmful 

contamination to move under houses and toward the park and school.  In fact, 

Corning’s senior management indicated that repairing and re-starting the 

Remediation System was a “low priority” for Corning. 

 In 1989, Corning discovered harmful contamination in the stream on the Property 

at the point the stream leaves the Property but made the decision not to take 

samples of the stream after it leaves the Property, even though Corning knew that 

the first place the stream exits the stormwater pipe off-site is at a public park and 

local school.  Despite Corning’s environmental consultant recommending that 

Corning sample the stream at the park and school to determine if the stream at the 

school was contaminated and to protect public health, Corning refused to 

authorize such samples in 1988 and continued to refuse to sample off-site for 

another thirty (30) years.  Corning has continued to refuse take the samples to this 

day, even though its consultant again secretly advised Corning to take the off-site 

stream samples in 2012.  Sampling by AVX’s consultant in 2016 demonstrates 

that Corning’s contamination has reached the stream at the public park and local 

school. 
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 In 2012, Corning’s environmental consultant prepared a secret report regarding 

the contamination that Corning had not cleaned up (the “2012 Secret Data Gap 

Report” or “Secret Report”).  In the 2012 Secret Data Gap Report, Corning’s 

consultant advised Corning that soil, groundwater and surface water 

contamination remained on the Property and that there was a high likelihood that 

the harmful contamination was traveling off-site, both in the groundwater and in 

the stream.   

 In an effort to avoid strict and expensive State oversight of the cleanup, Corning 

intentionally and deliberately falsified responses to an eligibility questionnaire 

that would allow Corning to enter a voluntary cleanup program overseen by 

Corning’s own consultant and not the State.  Corning signed a certification that 

the questionnaire response was truthful and accurate, and that Corning was aware 

of the penalties associated with falsifying the response.  Corning’s consultant 

prepared the questionnaire response, applied his professional engineer seal and 

signed a certification that the questionnaire response was truthful and accurate.  In 

reliance on that false and misleading questionnaire response, the State allowed 

Corning to avoid State oversight and enter the voluntary cleanup program. 

 Despite multiple requests from the State and recommendations from Corning’s 

environmental consultant for Corning to evaluate the human health impacts of the 

harmful contamination, Corning has not, after thirty (30) years, attempted to 

evaluate the human health impact of the harmful contamination caused by 

Corning. 

 At present, Corning is in a voluntary cleanup program with its own consultant 

overseeing Corning’s “cleanup” activity while the old and outdated Remediation 
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System only is operating at a minimum level, the off-site stream at the public park 

and local school still has not been sampled by Corning, recent samples by AVX’s 

consultant indicate that contamination has traveled off-site, under houses and to 

the stream at the local park and school, and Corning has not yet prepared a plan to 

finish the cleanup, after thirty (30) years of delay, inaction and deceit. 

THE PARTIES 

1. AVX is a corporation organized and existing under the laws of Delaware, with its 

principal place of business in South Carolina. 

2. Defendant Corning Incorporated (f/k/a Corning Glass Works) is a corporation 

organized and existing under the laws of the State of New York, with its principal place of 

business in New York, and doing business in North Carolina. 

3. Defendant Components, Incorporated is a subsidiary of Corning Incorporated 

f/k/a Corning Glass Works and a corporation organized and existing under the laws of Delaware, 

with its principal place of business in New York, and doing business in North Carolina. 

4. Defendant Corning International Corporation is a subsidiary of Corning 

Incorporated f/k/a Corning Glass Works and a corporation organized and existing under the laws 

of Delaware, with its principal place of business in New York, and doing business in North 

Carolina. 

5. Defendant Corning SAS (successor in interest to Corning France, S.A.) is a 

subsidiary of Corning Incorporated f/k/a Corning Glass Works and a corporation organized and 

existing under the laws of the French Republic, with its principal place of business in France, and 

doing business in North Carolina, by virtue of, among possibly other things, its execution of an 

Agreement of Purchase and Sale dated as of September 5, 1987 that conveyed the Property to 
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AVX (“Purchase Agreement”) that imposes assessment and remediation responsibilities with 

respect to the Property on this defendant and all the other defendants today. 

6. Defendant Corning Limited is a subsidiary of Corning Incorporated f/k/a Corning 

Glass Works and a corporation organized and existing under the laws of the Kingdom of Great 

Britain, with its principal place of business in England, and doing business in North Carolina, by 

virtue of, among possibly other things, its execution of the Purchase Agreement that imposes 

assessment and remediation responsibilities with respect to the Property on this defendant and all 

the other defendants today. 

7. Defendant Corning GmbH is a subsidiary of Corning Incorporated f/k/a Corning 

Glass Works and a corporation organized and existing under the laws of the Federal Republic of 

Germany, with its principal place of business in Germany, and doing business in North Carolina, 

by virtue of, among possibly other things, the Purchase Agreement and Corning GmbH’s 

execution of the November 10, 1987 Amendment (“Amendment”) to the Purchase Agreement 

that impose assessment and remediation responsibilities with respect to the Property on this 

defendant and all the other defendants today. 

JURISDICTION AND VENUE 

8. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. § 

1331, 28 U.S.C. § 1332, 42 U.S.C. § 9607(a) and 42 U.S.C. § 9613(b).  This Court also has 

supplemental jurisdiction pursuant to 28 U.S.C. § 1367. 

9. This Court has personal jurisdiction over Corning because Corning:  (a) formerly 

owned the Property, which is located in Wake County, North Carolina; (b) is registered to do 

business in North Carolina; (c) has conducted and is conducting business in North Carolina; (d) 

has entered into the Purchase Agreement, Amendment and a November 10, 1987 Letter 

Agreement (“Letter Agreement”) requiring environmental assessment and remediation at the 
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Property today; and (e) claims to be conducting some environmental activity at the Property in 

connection with the Purchase Agreement, Amendment and Letter Agreement. 

10. This Court has authority to issue a declaratory judgment concerning the rights and 

obligations of the parties pursuant to 28 U.S.C. §§ 2201, 2202, 42 U.S.C. § 9613(g)(2) and N.C. 

Gen. Stat. § 1-245 because there is a genuine controversy between the parties. 

11. Venue is proper in the Eastern District of North Carolina, Western Division, 

pursuant to 28 U.S.C. § 1391(b) and 42 U.S.C. § 9613(b) because:  (a) the Property is located 

within this District and Division; (b) the releases or threatened releases of hazardous substances 

and other constituents giving rise to these claims occurred within this District and Division; and 

(c) Corning entered into the Purchase Agreement, Amendment and Letter Agreement requiring 

environmental cleanup at the Property today and claims to be conducting some environmental 

activity at the Property in connection with the Purchase Agreement, Amendment and Letter 

Agreement. 

OPERATIVE FACTS 

12. Corning built and operated a manufacturing facility at the Property for over 

twenty-five (25) years, from 1962 to November of 1987.  (CorningDef-00007560-CorningDef-

0007561) 

13. In or around 1980, the State of North Carolina began regulating Corning’s 

generation, storage and disposal of hazardous waste under the federal Resource Conservation 

and Recovery Act (“RCRA”).  In November of 1980, Corning submitted an application for a 

hazardous waste permit under RCRA.  (AVX002098-AVX002107)   

14. After submitting the application, Corning’s manufacturing facility was inspected 

by officials from the State on several occasions and the hazardous waste inspectors identified 

multiple violations of the State hazardous waste regulations, including those described in the 
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State’s letters, memoranda and inspection reports dated January 19, 1982 (AVX002088-

AVX002092), January 18, 1983 (AVX002083-AVX002085), December 19, 1986 (AVX002064-

AVX002070) and December 31, 1987  (AVX002033-AVX002048). 

15. Additionally, on January 31, 1987, Corning illegally disposed of four (4) tons 

(between 7,000 and 9,000 lbs) of a chemical called barium titanate in the City of Raleigh landfill, 

but failed to report it to the State until five months later (May 26, 1987).  (AVX002545)  Corning 

was cited by the State for the illegal activity.  Corning admitted that the State assessed Corning a 

penalty that required Corning to pay for sampling at the Raleigh landfill.  (Deposition of Blake 

Manuel, 176:1-20, Apr. 27, 2017 (hereinafter referred to as “Manuel Dep.”)) 

16. Despite this corporate environmental non-compliance, Corning insisted on several 

occasions prior to 1987 that it knew of no waste disposal practices that could have caused 

releases of harmful chemicals into the environment.  For example, in response to a May 6, 1985 

inquiry by the State regarding waste disposal practices and releases of harmful chemicals into the 

environment, Corning responded:  “[w]e have no knowledge of waste activities of the type being 

questioned having occurred at this facility.”  (DEQ00009374-DEQ00009375; DEQ00009371)  

Similarly, in a June 19, 1985 Potential Hazardous Waste Site Preliminary Assessment form, the 

State wrote:  “Bruce Cornelius of Corning in Raleigh and Blake Manuel of the Corporate 

Environmental Office in Corning, NY indicates [stet] that waste was neither released nor 

disposed on-site.  However, waste disposal and spill records are incomplete for the plant’s earlier 

years.”  (DEQ00009367- DEQ00009369) 

17. AVX purchased the Property from Corning in or about November of 1987.  The 

terms of the purchase were governed by the Purchase Agreement, Amendment and Letter 

Agreement. 
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18. Under the Purchase Agreement, Corning retained “all liabilities for violations of 

environmental laws and health and safety laws applicable to such operation, which violations 

existed, or are based upon conditions that existed, prior to the Closing Date” (hereinafter 

“Retained Liabilities”).  See Purchase Agreement ¶ 3.3(d).  (AVX001204) 

19. Corning also retained “all other liabilities and obligations of or with respect to the 

Corning Electronics Business and the Corning Assets other than the AVX Assumed Liabilities.”  

See Purchase Agreement ¶ 3.3(g).  (AVX001204)  Environmental liability is not an AVX 

Assumed Liability under the Purchase Agreement.  See Purchase Agreement ¶ 3.1.  

(AVX001200 – AVX001201) 

20. Corning also agreed to indemnify and hold AVX, its directors, officers, 

employees and affiliates harmless from and against “any and all claims, liabilities, losses, 

damages, costs and expenses, including reasonable counsel fees” arising out of or relating to any 

Retained Liabilities.  See Purchase Agreement ¶ 12.1(b).  (AVX001231)  The Purchase 

Agreement allows for the recovery of reasonable attorney’s fees as part of Corning’s indemnity 

to AVX. 

21. By way of the Letter Agreement, “Corning acknowledge[d] that AVX’s 

consultants ... indicated the possibility that certain sites located on the [Property] … may be 

contaminated by hazardous substances….”  See Letter Agreement p. 1.  (CorningDef-00006996) 

22. Hazardous substance contamination identified by AVX prior to the closing date 

included contamination in the vicinity of the Illegal Injection Well that was designed, built and 

operated by Corning on the Property.  Corning improperly designed and built the Illegal 

Injection Well to allow spills and releases from the chemical storage shed to drain directly into 

the soil and groundwater.   
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23. The Letter Agreement was “intended to confirm and amplify” AVX’s rights and 

Corning’s obligations regarding the harmful contamination at the Property.  See Letter 

Agreement p. 1 (emphasis added).  (CorningDef-00006996) 

24. The Letter Agreement provides that: 

All liabilities and obligations arising out of or relating to any Environmental Situation are 

Retained Liabilities within the meaning of Section 3.3(d) of the [Purchase] Agreement, 

and therefore AVX, its directors, officers, employees, affiliates, successors and assigns 

(the ‘Indemnified Parties’) shall be entitled to indemnification under Section 12.1(b) of 

the [Purchase] Agreement for all Damages arising out of or relating to an Environmental 

Situation or resulting from action taken pursuant to paragraph (2) below, regardless of 

when the claim for indemnification thereto is asserted.  

 

See Letter Agreement ¶ 1.  (CorningDef-00006996) (emphasis added)  The Letter Agreement 

allows AVX to assert a claim for indemnification at any time.     

25. The Letter Agreement also clarified that Corning agreed to “effect all remedial 

measures required by law or regulation. . . .”  See Letter Agreement ¶ 2.  (CorningDef-

00006997) 

26. During due diligence associated with AVX’s purchase of the Property, AVX 

conducted an environmental audit on or about October 19, 1987.   The environmental audit 

identified the Illegal Injection Well as a potential environmental concern.  On October 21, 1987, 

“Liquid” sampling occurred in the area of the Illegal Injection Well.  (AVX006640-

AVX006642)  On November 5, 1987, soil sampling occurred in the same area.  (AVX006643-

AVX006647)  The sample results indicated elevated levels of trans-1, 2-dichloroethene 

(5,646,000 ug/kg), methylene chloride (367,000 ug/kg), benzene (128,000 ug/kg), toluene 

(289,000 ug/kg) and xylenes (1,392 ug/kg).  (AVX006644-AVX006645) 

27. On or about November 16, 1987, Corning reported the soil contamination to the 

State.  The State completed a Pollution Incident Reporting Form (“PIRF”) describing the 

contamination.  (DEQ00008817-DEQ00008824)  The PIRF reads in part: 
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An injection well (concrete sump) tied to floor drains in virgin solvent storage shed was 

discovered during an environmental audit; preliminary soil sample analysis indicates high 

concentrations of chlorinated hydrocarbons.  (Id.)   

 

28. The State noted on the PIRF the high probability of violations and the high risk of 

the hazardous nature of the substances impacting the soil and groundwater.  (DEQ00008818) 

29. On or about November 20, 1987, Corning sent a letter to the State regarding the 

Illegal Injection Well at the Property.  (CorningDef-00008090-CorningDef-00008093)  The 

letter describes discovery, initial investigation and closure of the Illegal Injection Well.  The 

letter also speculates regarding the cause of the release: 

Review of records and interviews with plant personnel indicate that no significant one 

time releases from the 55-gallon barrels of raw materials have occurred in the chemical 

storage building.  Apparently small releases that occur during filling of safety cans from 

the drums over the 22-year life of the well led to the levels of soil contamination which 

were detected.  It is expected that the contamination will be confined to an area above the 

usable aquifer due to the absorption and low permeability characteristics of the clay soil 

beneath the well.  Assuming a worst-case situation (i.e., migration to and contamination 

of the underlying aquifer), no possible hazard to human health is possible since there is 

no groundwater usage, to the best of our knowledge, in an area of at least a ¼ mile radius 

from the site.  (CorningDef-00008091) 

 

30. Corning now admits that the “worst-case situation” (i.e., migration to and 

contamination of the underlying aquifer) did in fact occur at the Property.  (Manuel Dep. 219:5-

18) 

31. In the November 20, 1987 letter, Corning  accepted and assumed responsibility 

for remediation of the Illegal Injection Well.  The letter reads: 

Although the site was purchased by AVX Corp. effective 11/11/87, Corning assumes the 

responsibility for the remediation of the well as required by the applicable NCDNR&CD 

regulations.  (CorningDef-00008091) 

 

32. In the November 20, 1987 letter, Corning assured the State of Corning’s full 

cooperation and immediate attention to the matter.  (CorningDef-00008091) 
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33. Five days later on November 25, 1987, the State wrote a letter to Corning in 

which the State acknowledged Corning’s assumption of responsibility for the Illegal Injection 

Well: 

It is my understanding after speaking with you on November 16, 1987, that Corning 

Glass Works will accept responsibility for the injection well and will send our office a 

letter indicating this responsibility.  (CorningDef-00009801-CorningDef-00009802)   

 

34. In the letter, the State requested that Corning initiate steps to mitigate the incident.  

Importantly, the State made a specific request of Corning to delineate the plume of soil and 

groundwater contamination: 

I request that Corning Glass Works initiate steps to mitigate this incident.  These steps 

should include determining the vertical and areal extent of any soil and groundwater 

contamination and the initial removal and proper disposal of contaminated soils 

consistent with the departmental guidelines.  (Id.) (emphasis added) 

 

35. The November 25, 1987 letter is the State’s initial written request for Corning to 

delineate the vertical and horizontal extent of soil and groundwater contamination, only nineteen 

(19) days after Corning notified the State of the contamination.     

36. On December 9, 1987, the State sent another letter to Corning confirming that 

Corning had assumed responsibility for the Illegal Injection Well: 

Upon the determination by Mr. Larry Perry of this office and subsequent correspondence 

by the North Carolina Division of Environmental Management, Corning Glass Works, 

has accepted responsibility for the release and disposal of hazardous waste into an 

injection well at the Raleigh site.  (CorningDef-00010285-CorningDef-00010286) 

 

37. On or about February 11, 1988, Corning’s environmental engineering consultant 

(hereinafter referred to collectively as “Corning’s consultant” or “AMEC,” which includes Amec 

Foster Wheeler and all predecessor consulting firms) prepared an environmental report called 

“Report of Soil Analyses” dated February 11, 1988.  (CorningDef-00009614-CorningDef-

00009639)  The results indicated elevated levels of harmful chemical constituents in the soil, 
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including trichloroethylene (“TCE”), xylene, trans-1, 2-dichloroethene, benzene, toluene and 

ethylbenzene in soil on the Property.  (Id.)   

38. By letter dated November 17, 1988, the State made its second request for Corning 

to delineate the impacted groundwater plume: 

Because the complications associated with the disposal of the contaminated soil may not 

be resolved in the immediate future, we request that Corning Glass Works proceed with 

the installation and sampling of permanent monitor wells at the site.  The monitor wells 

should be sufficient in number to fully determine the vertical and areal extent of 

groundwater contamination.  (AVX006493-AVX006496) (emphasis added)   

 

39. The State noted the significant delays by Corning since November of 1987 (year 

long delay) and indicated that “further delay” would be “inappropriate.”  (AVX006494)  The 

State also asked that Corning “address risks to human health and safety associated with site 

contamination” and asked for a timetable for completion of the requested tasks within thirty 

days.  (AVX006493-AVX006494) 

40. By letter dated January 13, 1989, the State again requested delineation of the 

groundwater contamination by requesting a Corrective Action Plan that addresses “all items 

listed in the previously submitted guidelines for site evaluation [the November 17, 1988 

correspondence]. . . .”  (AVX006488) 

41. Between January 23 and January 27, 1989, Corning’s consultant installed and 

sampled three groundwater monitoring wells at the Property.  On March 2, 1989, Corning 

submitted the results of this sampling in the “Report for Hydrogeological Characterization and 

Ground-Water Quality Analysis – Corning Glass Works” (“March 2, 1989 Report”).  

(AVX008961-AVX009031)  Corning’s consultant describes the “Project History” as follows: 

The AVX facility was formerly owned and operated by Corning Glass Works.  During 

Corning’s ownership and use of the facility, electronic components were manufactured.  

At this time, drums containing a variety of industrial solvents were kept in a chemical 

storage building south of the main plant building as shown on Drawing No. 2.  Although 

no specific incidents were recorded, small spills may have occurred in the building during 
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the filling of safety containers for use in the production areas.  The small spills would 

have drained into an injection well (source) located approximately 25 feet east of the 

building (See drawing No. 3).  (AVX008966-AVX008967)   

 

42. Corning’s consultant referenced a meeting between the State and Corning and 

indicated per that meeting that the March 2, 1989 Report did not address “complete delineation 

of the horizontal and vertical extent of the contaminant plume; . . . [or] potential for human and 

environmental risks.”  (AVX008968)  The March 2, 1989 Report included a receptor 

(groundwater usage) survey, concluding that “[n]o water supply wells or monitoring wells within 

the 1500 foot radius were identified during this survey.  Without a door to door survey [of] the 

local residents, there remains the possibility that functioning water wells may exist inside the 

1500 foot radius.”  (AVX008971)  The March 2, 1989 Report also identified the risk of 

contamination in the on-site stream: 

The nearest possible ground-water discharge area down gradient of the source appears to 

be a small perennial stream.  The possible discharge area is approximately 350 to 450 feet 

from the source with respect to the flow lines on Drawing No. 6.  The approximate 

distance to the nearest point of the stream to the source is 200 feet.  No stream samples or 

ground-water seep samples along the stream have been analyzed to date.”  (AVX008976-

AVX008977)  

 

43. Also in the March 2, 1989 Report, Corning’s consultant recognized the need for 

further delineation, concluding that “[m]easurable quantities of man-made solvents observed 

principally in the two downgradient wells imply the need for additional delineation of the solvent 

constituents.”  (AVX008977) (emphasis added) 

44. Also, the first sample from MW-1 (the upgradient, or “background” monitoring 

well) indicated TCE at 21.1 ug/l on February 10, 1989 and 16.7 ug/l on February 20, 1989.  

(AVX008988-AVX008992; AVX009028) 
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45. The State increased its enforcement efforts in its March 14, 1989 letter from the 

State’s Regional Supervisor to Corning.  (CorningDef-00009593-CorningDef00009594)  The 

letter informed Corning that groundwater impacts were present and that they violated State law: 

The information indicates that the groundwater below the facility and downgradient from 

the illegal injection well has been impacted.  The contamination constitutes a violation of 

N.C. Water Quality Standards Applicable to Groundwaters. 

 

46. Also, the State requested, for at least the fourth time, full delineation of the 

groundwater contamination: 

The CAP [Corrective Action Plan] should include proposed locations for monitor wells, 

sufficient in number to fully determine the vertical and horizontal extent of groundwater 

contamination.  A Remedial Action Plan (RAP) should be prepared concurrently with the 

CAP and should include a discussion of the RAP goals and expected accomplishments 

relative to the removal and control of the groundwater contaminant plume.  (CorningDef-

00009593-CorningDef00009594) (emphasis added) 

 

47. On May 5, 1989, Corning’s consultant submitted a Contamination Assessment 

Plan – Phase III.  (“May 5, 1989 Report”)  In the May 5, 1989 Report, Corning’s consultant 

discussed delineation of the groundwater plume:   

“Additional steps to determine vertical and horizontal extent of contamination and 

contamination migration rate may be necessary if the proposed new monitoring wells 

encounter contaminated ground water.”  (AVX006474) 

   

48. Importantly, Corning’s consultant also conceded a critical point, that a “detailed 

Remedial Action Plan (RAP) cannot be designed until the horizontal and vertical extent of the 

contaminant plume are known.”  (AVX006475) (emphasis added) 

49. Between May 8 and May 16, 1989, Corning’s consultant documented the 

excavation of approximately 538 tons of solvent contaminated soils from the Property. 

50. On June 14, 1989, Corning’s consultant mailed to the State AMEC’s Report for 

Site-Remediation Soil Removal (“June 14, 1989 Report”).  (AVX009032-AVX009081)   The 
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June 14, 1989 Report revealed that the excavation was not successful in removing all the soil 

contamination: 

The confirming samples obtained from the walls and bottom of excavation indicate that 

soils remain that exceed the established North Carolina Department of Environmental 

Management and Division of Health Services concentration levels for volatile organics. . 

. .  The surficial ground-water table was used as a vertical extent limitation for the 

excavation.  The relocation or shoring of the chemical storage building or cooling tower 

was considered outside the scope of this project which limited the horizontal extent of the 

soil removal on the northeast and northwest side of the main excavation.  (AVX009045-

AVX009046) (emphasis added)   

 

51. On August 3, 1989, the State sent Corning a letter indicating that residual levels 

of chlorinated solvents remained in the soil, ranging from less than 1.0 ppm to greater than 100 

ppm.  (AVX006460)  The State then raised the concern that the soil contamination “may provide 

a continuing release to the groundwater.”  (Id.) 

52. On July 18, 1989, the State acknowledged receipt of the May 5, 1989 Report and 

again requested “recommendations for any additional work needed to further define the 

groundwater contaminant plume. . . .”  (AVX006461) (emphasis added) 

53. On August 15, 1989, Corning’s consultant completed the Report for Ground-

Water Assessment (“August 15, 1989 Report”).  (AVX002239-AVX002372)  The primary 

objective of the Report “was to further delineate the vertical and horizontal extent and 

concentrations of industrial solvents in ground-water at the subject site.”  (AVX002242)  

Corning’s consultant recognized in the Report that the State had requested “that Corning should 

delineate the vertical and horizontal extent of the ground-water contamination.”  (AVX002245)  

The Report included soil, sediment, stream, seep and groundwater sampling, among other 

analyses but did not fully delineate the vertical and horizontal extent of the groundwater plume.  

(AVX002247-AVX002250)  AMEC’s conclusion regarding groundwater, stream and seep 

analyses in the Report included the following: 
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A. The TCE detected in Monitoring Well 1A, which was upgradient from the 

Illegal Injection Well, “is puzzling.”  (AVX002257) (emphasis added) 

B. As of May, 1989, the contaminants making up the total plume had reached 

depths of at least 50 feet below ground surface downgradient of the Illegal 

Injection well.  (AVX002258) 

C. Stream samples downgradient of the Illegal Injection Well indicated the 

presence of TCE and Trans-1,2 DCE.  (AVX002260-AVX002261)  AMEC 

recommended that the stream be resampled.  (AVX002263) 

54. On August 29, 1989, AMEC submitted to Corning a city water service survey.  

(CorningDef001756-CorningDef001761)  In turn, Corning submitted the survey to the State on 

September 12, 1989.  (CorningDef001762)  The survey activity did not locate any water supply 

wells within 1500-foot radius.  However, the survey indicated that “these records are 

incomplete.”  (CorningDef001757) 

55. On November 20, 1990, Corning’s consultant completed an Interim Report of 

Remedial Technologies Evaluation and Ground-Water Analysis (the “November 20, 1990 

Report”).  (AVX009082-AVX009109)  The Recommendations in the Report indicated that 

Corning should “give consideration to soil vapor extraction prior to the detailed engineering for 

this project”  (AVX009095), and AMEC conceded that “[p]revious meetings with the state 

agencies indicate they will require a more detailed contaminate plume delineation which will 

involve further assessment, particularly in the vicinity of MW-5B and MW-6B.”  (Id.) (emphasis 

added) 

56. By cover letter dated June 14, 1991, Corning’s consultant submitted its Report of 

Additional Ground-Water Assessment and Aquifer Testing to the State (“June 14, 1991 Report”).  

(AVX004177-AVX004480)  The June 14, 1991 Report conceded that not all of the soil 
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contamination was removed in May of 1989 (“a major portion of the unsaturated contaminated 

soils that were located adjacent to the previously removed [Illegal Injection Well] was removed 

in this process.”) (AVX004183)  The June 14, 1991 Report also conceded that the August 15, 

1989 Report “confirmed the presence of several volatile organic compounds in eight of the ten 

monitoring wells which exceeded the North Carolina Ground-Water Quality Standards as 

defined in 15 NCAC 2L.”  (Id.) 

57. The June 14, 1991 Report concluded that groundwater was present at six (6) to 

twenty-eight (28) feet below ground surface and groundwater flow was approximately 69 feet 

per year.  (AVX004193-AVX004194) (emphasis added)  The June 14, 1991 Report reportedly 

was an effort to delineate the groundwater plume, but that effort failed because contamination 

was found in 17 of the 19 groundwater wells, with TCE the most commonly occurring.  

(AVX004195) 

58. Surface water samples indicated that upstream samples were below detection 

limits but elevated levels of TCE and 1,2-dichloroethene were found in downstream samples.  

“This pattern of volatile organic compounds being detected in the downstream sample and not in 

the upstream sample has been replicated through three sampling and analysis events.”   

(AVX004196)  

59. The June 14, 1991 Report made a series of conclusions, including the following: 

A. The horizontal and vertical extent of the groundwater contamination had 

not been fully delineated.  (AVX004204)  

B. “Results of the most recent and two previous sampling events suggests 

that chlorinated organic compounds are entering the unnamed tributary through 

ground-water seepage.”  (Id.) 
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60. By letter dated July 17, 1991, the State issued a Notice of Violation (“July 17, 

1991 NOV”) to Corning in which the State gave Corning notice that Corning was in violation of 

two North Carolina regulations and two North Carolina statutes: 

The data submitted to date indicates that a contravention of Groundwater Quality 

Standards, established in the North Carolina Administrative Code, Title 15A, Subchapter 

2L (15A NCAC 2L.0202) has occurred as a result of activities at the AVX Corporation 

Raleigh Facility (former Corning Glass Works).  Specifically, the draft contamination 

assessment report indicates levels of volatile and chlorinated organic compounds in the 

groundwater on the site in exceedance of the standards.  The report also indicates that the 

organic compounds had been discharged to a subsurface via a [Illegal Injection Well].  

This practice constitutes a contravention of the Well Construction Standards established 

in the North Carolina Administrative Code, Title 15A, Subchapter 2C.0209 (15A NCAC 

2C.0209). . . .  The contravention of the Groundwater Quality Standards constitutes a 

violation of G.S. 143-215.1. . . .  In addition, the contravention of the Well Construction 

Standards 15A NCAC 2C.0209 constitutes a violation of G.S. 143-214.2(b). . . .  

(CorningDef-00009803-CorningDef-00009806) 

 

61. Corning now admits that Corning caused TCE and other harmful chemicals to 

enter the groundwater and that those chemicals in the groundwater violated State law in 1991.  

(Manuel Dep. 285:12 - 287:10)  Corning also now admits that chemicals in the groundwater 

exceed the State’s groundwater quality standards today and violate State law today.  (Id.)   

62. The July 17, 1991 NOV directed Corning to submit a written response to the 

NOV within thirty (30) days providing the State Corning’s plans to achieve compliance with the 

statutes and regulations.  (CorningDef-00009805) 

63. By cover letter dated September 27, 1991, Corning submitted its Corrective 

Action Plan to the State  (“1991 CAP”).  (AVX006435; AVX015052- AVX015081)  Corning 

called the 1991 CAP its “Report of Remedial Action Plan.”   

64. By letter dated January 16, 1992, the State provided comments on the 1991 CAP.  

(CorningDef-00009538-CorningDef-00009539)  The comments specified that the CAP should, 

among other things, adequately demonstrate that the recovery system will capture and prevent 

further spread of the plume, and address corrective action measures necessary to prevent further 
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discharges of contaminants to the stream on site.  (Id.)  The letter also indicated that a failure to 

adhere to the deadline would be considered a violation of 15A NCAC 2L.0106.  (CorningDef-

00009539)    

65. In the fall of 1992, five (5) years after the contamination was discovered, AMEC 

installed a pump and treat groundwater Remediation System at the Property.  (AVX009289)   

66. On December 7, 1992, Corning’s consultant submitted to the State Corning’s 

Report for Baseline Ground-Water Sampling (“December 7, 1992 Report”).  (AVX009148-

AVX009168)  The sampling was conducted on July 8 and 9, 1992, prior to start-up of the 

Remediation System.  (AVX009151)  The sampling indicated that the contamination had not 

been fully delineated because volatile organic compounds were detected in 18 of the 20 

groundwater samples analyzed.  (AVX009154) 

67. On March 15 and 16, 1993, Corning’s consultant conducted what appears to be 

the first quarterly monitoring sampling event, that AMEC reported in its “Report of 1st Quarterly 

Ground-Water Monitoring – 1993.”  (AVX009286-AVX009305)  After this initial sampling 

event, Corning conducted periodic groundwater sampling over time. 

68. AVX and Corning executed a Lease Agreement on or about March 15, 1993, by 

which AVX leased a portion of the Property to Corning to allow Corning to operate and maintain 

the Remediation System (the “Leased Area”).  The Leased Area includes approximately eleven 

(11) acres of the approximately thirty-three (33) acre Property. 

69. In 2007, the State transferred many of the sites it was managing from the 

Groundwater Section to the Inactive Hazardous Sites Branch (“IHSB”).  The Property was 

nominally in both the Groundwater Section and IHSB because it was listed both on the 

Groundwater site inventory and the IHSB inventory.  According to State officials, the first time 
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IHSB took note of the Property was when the State received a groundwater monitoring report 

from Corning. 

70. The Remediation System ran from 1992 until July 1, 1996.  The System was shut 

down from July 1, 1996 to March 24, 1997.  The System ran from March 24, 1997 to November 

6, 2008.  The System was shut down from November 6, 2008 to March 27, 2013.  (AVX014290)   

71. Corning claims that due to a blockage in the discharge line, the Remediation 

System was shut down on November 6, 2008.  (AVX0013799)  Corning also claims that an 

attempt to clear the line was made, but allegedly was unsuccessful due to the type of blockage 

and depth of line bury.  (Id.)  According to Corning’s consultant, the Remediation System could 

have operated at a reduced flow rate during that time period, but Corning chose not to operate the 

Remediation System at all.  (CorningDef005375)  On December 28, 2011 when Corning staff 

sought funds from Corning management to restart the Remediation System to slow movement of 

the contamination toward the neighborhood, Corning management called the project a “low 

priority.”  (CorningDef0010764)  

72.   In September of 2009, AMEC, Corning, and IHSB personnel met to discuss the 

future contaminant remediation of the Corning site.  Corning opted not to re-start the 

Remediation System.  (AVX0013799)  Corning claims that the reason Corning did not re-start 

the Remediation System was because Corning allegedly was anticipating entering the Registered 

Environmental Consultant (“REC”) Program in 2009.  (Id.)  However, Corning decided not to 

enter the REC Program at that time (Id.), and did not enter the REC Program until 2015.  

(DEQ00010190-DEQ00010198)  Ultimately, the City of Raleigh Publicly Owned Treatment 

Works (POTW) permit was renewed on March 20, 2013 and the Remediation System was 

reactivated in a very limited extent on March 27, 2013 (nearly five (5) years after it was taken 

off-line).  (AVX0013799)  At the time Corning was considering re-starting the Remediation 

Case 5:15-cv-00543-FL   Document 105   Filed 10/13/17   Page 21 of 61



 

 22 
PPAB 2944592v6 

System, Corning’s consultant informed Corning that the Remediation System had outlived its 

useful life and that it would take significant repairs just to get the Remediation System up and 

running to a minimal extent.  (CorningDef00007613-CorningDef00007614) (Deposition of 

Daniel Shields, 109:24 – 113:7, June 7, 2017) (hereinafter referred to as “Shields Dep.”)  

Corning opted not to replace the Remediation System but instead to re-start it only to a very 

limited extent while it attempted to gain eligibility into the REC Program.  (Shields Dep. 113:8-

12) 

73. In 2011 and 2012, Corning commissioned two internal reports, the 2012 Secret 

Data Gap Report (AVX013168-AVX013476) and the Site Options Report (CorningDef-

00026509-CorningDef00026554)  Corning never submitted the Site Options Report to the State 

or to AVX.  (Shields Dep. 88:14 – 89:3).  Corning’s consultant recommended to Corning that the 

2012 Secret Data Gap Report should be kept secret and withheld from the State and from AVX.  

(CorningDef-00010968) (Shields Dep. 166:17 – 167:6).  Corning agreed and kept the Secret 

Report from the State and AVX.  (Deposition of Christy Hannan, 131:5-21, May 2, 2017) 

(hereinafter referred to as “Hannan Dep.”)  The 2012 Secret Data Gap Report concluded: 

●   “Based on the data obtained, additional assessment is required to delineate the 

vertical and lateral extent of the CVOCs in the PWR and bedrock zones, as well 

as to determine the horizontal limit of impact in the shallow saprolite aquifer.  In 

addition, it needs to be determined if the CVOCs have migrated off the property 

and if the concentrations of TCE present a vapor intrusion threat to the residential 

properties to the east.  Concentrations of the CVOCs in the surface water have 

historically exceeded 2B Surface Water Standards.  Additional surface water 

testing is necessary off-site to determine concentrations in the surface water in the 

residential areas.”  (AVX013186) (emphasis added) 

 

●   The soil data collected as part of the secret data gap evaluation demonstrated the 

concentrations of CVOCs remain in the former excavation area.  (Id.) 

 

●   “A vertical downward groundwater flow gradient was measured in deep saprolite 

to PWR wells and deeper into bedrock.  This indicates that contamination is being 

transported deeper.  The vertical extent of the CVOC impact has not been defined.  

Horizontal groundwater movement in shallow and deep saprolite zones indicate 
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groundwater to surface water pathways are present and that off-site groundwater 

impact is highly possible with vapor intrusion issues yet to be evaluated that could 

impact off-site residents.”  (Id.) (emphasis added) 

 

●   “The remediation strategy and cost evaluation was based on the incomplete 

vertical and horizontal definition of the groundwater plume.”  (Id.) (emphasis 

added) 

 

●    “The groundwater site pump and treat system should be operated in a limited 

capacity to further detain plume movement off site until a permanent treatment 

solution is implemented, or until it is known that no off-site impacts to human 

health are present (i.e., via surface water exposure, vapor intrusion, etc.).”  

(AVX013187) (emphasis added) 

 

74. The 2012 Secret Data Gap Report recommended the following:   

The site should be moved into the NCDENR REC program to complete RI activities and 

begin remedial activities.  The RI activities should be completed to confirm there is no 

threat to nearby residences either due to the intrusion of vapors, or exposure to impacted 

surface water.  Prior to implementation of any remediation strategy, the extent of impact 

must be defined in groundwater.   The remediation strategy and pathway can be adjusted 

so that additional technologies can be considered as needed.  (AVX013187) (emphasis 

added) 

 

75. In response to receiving a groundwater monitoring report from AMEC, the State 

issued a Notice of Regulatory Requirements (“NORR”) to Corning by letter dated September 12, 

2013.  (AVX013790-AVX013793)  The NORR required Corning to complete Site Cleanup 

Questionnaire (“Questionnaire”).  (Id.)  The NORR also detailed the regulatory options Corning 

had for addressing the contamination at the Property.  Those options included proceeding with 

investigation and cleanup under a State cleanup order, under State supervision, or under the REC 

Program.  (Id.)  Corning’s consultant testified that cleanup under State supervision was more 

stringent and less flexible than the REC Program because the REC Program was purely 

voluntary and cleanup was conducted with no State oversight.  (Shields Dep. 252:13-254:14) 

76. At Corning’s request, AMEC completed the Questionnaire in a document called 

“Site Cleanup Questionnaire Response” dated November 1, 2013 (“Questionnaire Response”).  

(DEQ00010768-DEQ00010787)  AMEC affixed its professional engineering seal to the 
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Questionnaire Response and signed an environmental consultant certification that the 

information in the Questionnaire Response was truthful and accurate.  (Id.)  The Questionnaire 

Response contains materially false and misleading information.  The Questionnaire Response 

reads in part: 

“Are site surface soils known to be contaminated?  -  NO” 

 

“Is site sediment or surface water known to be contaminated?  - NO” 

 

“Are hazardous vapors, air emissions or contaminated dust migrating into 

occupied residential, commercial or industrial areas?  If yes, or unknown, please 

explain on separate page. – NO” 

 

“Have hazardous substances known to have migrated off property at 

concentrations in excess of Branch unrestricted-use remediation goals?  If yes, or 

unknown, please explain on a separate page.  – NO” 

 

“Has the local community expressed concerns about contamination at the site? – 

NO” 

 

“Based on current information, are there any sensitive environments located on 

the property?  If yes, or unknown, please explain on a separate page. – NO” 

 

“Based on current information, has contamination from the site migrated into any 

sensitive environments?  If yes, or unknown, please explain on a separate page. – 

NO”  (DEQ00010775-DEQ0010776) 

   

77. Both Corning and AMEC signed a certification statement (“Certification”), 

certifying to the accuracy of the Questionnaire Response as follows: 

After first being duly sworn or affirmed, I [Corning/AMEC], hereby state that:  I am over 

the age of eighteen, I am competent to make this certification based upon my own 

personal knowledge and belief, and, to the best of my knowledge and belief, after 

thorough investigation, the information contained herein is accurate and complete.  I am 

aware that there are significant penalties for willfully submitting false, inaccurate or 

incomplete information.  (DEQ00010776-DEQ00010777) 

 

78. The Questionnaire Response contains clear and materially false and misleading 

responses as follows: 
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 Questionnaire Response:   

 ●  “Are site surface soils known to be contaminated?  -  Corning’s Response:  NO” 

 

 Evidence that the Statement is False: 

 

●  Corning reports dating back to Corning’s June 14, 1989 Report indicate that 

contaminated soils remained in place after impacted soils were excavated.  

(AVX009044-AVX009045) 

 

●  Just a year before Corning signed the Certification, Corning’s own consultant 

collected soil samples in connection with the 2012 Secret Data Gap Report.  Five of 

those soil samples “yielded CVOC results of PCE above IHSB Soil Remediation 

Goals for the protection of groundwater.”  According to Corning’s consultant, “[t]his 

indicates that residual soil impact exists in these areas and was not completely 

removed during the excavation activities.”  (AVX013178) 

 

●  Corning’s environmental consultant testified that he knew that soil contamination 

existed on the Property at the time he completed the Questionnaire Response, but 

answered the question in the negative nonetheless.  (Shields Dep. 261:4-263:18) 

Corning’s environmental consultant admitted that his response was an “error.”  (Id.) 

 

 Questionnaire Response:   

 

● “Is site sediment or surface water known to be contaminated?  - Corning’s 

Response:  NO” 

 

 Evidence that the Statement is False: 

 

●  Sampling dating back to Corning’s August 15, 1989 Report indicated on-site surface 

water contamination.  (AVX002260-AVX002263)   

 

●  Just a year before Corning signed the Certification, Corning’s own consultant wrote 

in the 2012 Secret Data Gap Report, “[c]oncentrations of the CVOCs in the surface 

water have historically exceeded 2B Surface Water Standards.”  (AVX013186) 

 

●  Corning’s May 2013 Monitoring Report indicated on-site surface water 

contamination in excess of the 2L Groundwater Standards and the Surface Water 

Standard for Class C Nutrient Sensitive Waters.  (AVX013644-AVX013645) 

 

●  Corning’s environmental consultant testified that he knew that surface water 

contamination existed on the Property at the time he completed the Questionnaire 

Response, but answered the question in the negative nonetheless.  (Shields Dep. 

242:6-243:23)  Corning’s environmental consultant admitted that his response was an 

“error.”  (Id.) 
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 Questionnaire Response:   

 

● “Are hazardous vapors, air emissions or contaminated dust migrating into 

occupied residential, commercial or industrial areas?  If yes, or unknown, please 

explain on separate page. – Corning’s Response: NO” 

 

 Evidence that the Statement is Misleading: 

 

● The 2012 Secret Data Gap Report concluded that “it needs to be determined . . . if the 

concentrations of TCE present a vapor intrusion threat to the residential properties to 

the east.  (AVX013186)  The 2012 Secret Data Gap Report also concluded that 

“[h]orizontal groundwater movement in shallow and deep saprolite zones indicate 

groundwater to surface water pathways are present and that off-site groundwater 

impact is highly possible with vapor intrusion issues yet to be evaluated that could 

impact off-site residents.”  (Id.) 

 

●  As of the date of the Questionnaire Response, vapor intrusion issues had not been 

evaluated.  Rather than indicating “unknown” on the Questionnaire Response and 

explaining “unknown” on a separate page as the Questionnaire Response required, 

Corning indicated “No.”  This was misleading because off-site vapor intrusion issues 

had not been evaluated at that time. 

 

●   Corning has admitted that as of 2016, vapor intrusion issues still had not been 

evaluated, four years after Corning’s consultant recommended that off-site vapor 

intrusion issues be evaluated.  (Hannan Dep. 116:10-20) 

 

●  Corning’s environmental consultant testified that he misinterpreted the Questionnaire 

Response to mean hazardous air vapors rather than vapor intrusion from groundwater.  

(Shields Dep. 246:14 – 247 12) 

 

 Questionnaire Response:   

 

● “Have hazardous substances known to have migrated off property at 

concentrations in excess of Branch unrestricted-use remediation goals?  If yes, or 

unknown, please explain on a separate page.  Corning’s Response:- NO” 

 

 Evidence that the Statement is Misleading: 

 

●  The 2012 Secret Data Gap Report indicated that it was highly possible that 

contamination had migrated off-site and recommended off-site groundwater, vapor 

intrusion and surface water sampling.  (AVX013187)  As of 2016, Corning had not 

conducted off-site surface water or vapor intrusion sampling.  (Hannan Dep. 116:6-

20) 

 

●  Rather than indicating “unknown” on the Questionnaire Response and explaining that 

surface water and vapor intrusion sampling had been recommended by Corning’s 
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consultant but had not yet occurred, Corning instead indicated “No” on the 

questionnaire. 

 

●  Corning conducted off-site groundwater sampling and submitted the results to the 

State in Corning’s October 7, 2013 Report of Monitoring Well installation.  The off-

site monitoring well samples indicated one constituent in excess of State standards 

but the consultant concluded that the exceedence was an anomaly.  (DEQ00009718) 

The groundwater wells were installed well beyond the AVX property boundary, and 

beyond two houses (which means there was a road and two neighborhood homes 

between the contamination and Corning’s off-site groundwater monitoring wells).  

(DEQ0009722) Thus, it is likely that off-site groundwater contamination existed in 

2013 when the Certification was signed, even though little contamination was found 

in the off-site wells at that time.   

 

●  Corning’s consultant warned Corning that the State would request additional off-site 

wells and additional off-site sampling.  Corning elected not to take a second set of 

samples.  (CorningDef-00022907-CorningDef-00022908)  (Hannan Dep. 176:2-

177:14) (Shields Dep. 60:21-61: 2) 

 

●  Subsequent sampling by AVX’s consultant in 2016 indicated contamination in the 

off-site groundwater wells.  (AVX020411-AVX020453)  Given Corning’s own 

analysis of the speed of groundwater movement in the area (approximately 69 feet per 

year) (AVX004193-AVX004194; AVX013186-AVX013187), there likely would 

have been off-site contamination in 2013 when the Certification was made.  

Corning’s environmental consultant admitted that although the off-site monitoring 

wells did not indicate TCE contamination when sampled in 2013, it was possible that 

groundwater nonetheless had migrated off-site since the monitoring wells were 

installed 250-300 feet beyond the Property boundary. 

 

 Questionnaire Response:   

 

●  “Has the local community expressed concerns about contamination at the site? – 

Corning’s Response: NO” 

 

 Evidence that the Statement may be Misleading: 

 

●  There are e-mails in the State’s files indicating community concerns regarding 

contamination at the Property.  (See AVX013794-AVX013795)  On information and 

belief, the State may have informed Corning or AMEC regarding these community 

concerns or AMEC’s well drillers may have been approached by community 

members while the off-site wells were being installed. 

 

 Questionnaire Response:   

 

● “Based on current information, are there any sensitive environments located on 

the property? – Corning’s Response: NO” 
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 Evidence that the Statement is False and Misleading: 

  

●  The State publishes Assessment and Cleanup Guidelines (“Guidelines”).  Those 

Guidelines provide a list of agencies to contact to determine if there are any sensitive 

environments located on the Property.  Corning listed those nine agencies in 

Appendix B of the Questionnaire Response.  (DEQ00010782)  Corning then attached 

correspondence from certain of those agencies indicating that there were no sensitive 

environments on the Property.  (DEQ00010783-DEQ00010787)  At the time Corning 

submitted the Questionnaire Response, Corning claims that it only had received 

responses from five of the nine agencies.  Notably, Corning did not include a 

response from the North Carolina Division of Water Quality.   

 

●  Corning later determined that the stream on the Property was indeed a sensitive 

environmental area.  Corning’s 2016 Remedial Action Work Plan states that 

“according to the NCDEQ – Division of Water Resources, the Site is classified as 

‘Environmentally Sensitive’ due to all waters in the Neuse River Basin being 

classified as nutrient sensitive waters.”  (AVX014282)  

 

● Additionally, Corning’s May 2013 groundwater monitoring report recognized that the 

harmful contamination in the stream exceed the surface water standard for “Nutrient 

Sensitive Waters” (AVX013645-AVX013646) 

 

●  Rather than indicating “unknown” on the Questionnaire Response and explaining that 

Corning had not received responses from four of the nine agencies, Corning instead 

simply indicated “No.”  Corning knew or should have known that the on-site stream 

was a sensitive environment but failed to identify the stream as such on the 

Questionnaire Response or, at the very least, failed to indicate that it was “unknown” 

whether there were any sensitive environments on the Property. 

 

●  Corning’s consultant admitted that AMEC did not follow up with the agencies in 

2013 to determine if the Property was an Environmentally Sensitive Area.  (Shields 

Dep. 233:7-15)  Corning’s consultant further admitted that three (3) years after 

AMEC completed the Questionnaire Response, AMEC did follow up with the 

agencies and did learn that the Property was an Environmentally Sensitive Area.  

(Shields Dep. 235:2 – 237:17) 

 

 Questionnaire Response:   

 

● “Based on current information, has contamination from the site migrated into 

any sensitive environments? – Corning’s Response:  NO” 

 

 Evidence that the Statement is False and Misleading: 

 

●  Had Corning followed up with the appropriate agencies in 2013, as it should have, 

and learned that the on-site stream was an Environmentally Sensitive Area, Corning 

also should have indicated that contamination from the Illegal Injection Well had 

migrated into the stream.  Corning knew or should have known this information or, at 
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the very least, should have indicated that it was “unknown” whether contamination 

had entered a sensitive environment. 

 

79.   Based on the Questionnaire Response and Corning’s and AMEC’s 

Certifications, the State issued a Notice of REC Program Eligibility letter to Corning dated 

March 10, 2014.  State officials indicate that they do not have the time or resources to comb 

through thirty (30) years of data to determine REC Program eligibility so they rely on the 

Questionnaire Response and Certification to provide accurate and truthful information on which 

the State can make its eligibility determination. 

80. Since the State accepted Corning into the REC Program, Corning’s consultant has 

prepared a series of groundwater monitoring reports for Corning that provide, among other 

things, the following: 

A. An undefined plume of TCE and other harmful chemicals exists in the 

surface water and groundwater at the Property in violation of State law today. 

B. Groundwater at the Property is migrating roughly east off-site toward and 

into a neighborhood, public park and school.  

C. The highest impacted groundwater monitoring wells are located 

immediately downgradient of the Illegal Injection Well.  

81. On or about March 26, 2015, AVX entered into an Agreement for Purchase and 

Sale of Real Property for the sale of the Property.  The purchaser has been unwilling to close on 

the Property due to Corning’s refusal to assess and remediate adequately environmental 

conditions at, on and from the Property at this time.  The purchaser is a developer who 

negotiated with the Wake County Board of Education for the Board’s purchase of the Property 

for a public high school.  On information and belief, the Board decided not to pursue its purchase 
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of the Property due to Corning’s failure to assess and remediate adequately environmental 

conditions at, on and from the Property at this time. 

82. Mid-Atlantic Associates, Inc. prepared a soil and groundwater monitoring report 

for the Wake County Board of Education on September 3, 2015 (WCPSS000180-

WCPSS000584) that confirms, among other things, the following: 

A. An undefined plume of TCE and other harmful chemicals exists in the 

surface water and groundwater on the Property in violation of State law today.  More 

specifically, Mid-Atlantic installed groundwater monitoring wells at the Property line (MW14A 

and MW14B) and samples from those wells indicated that the TCE groundwater plume was 

much larger than Corning had lead the State to believe, and that the contamination plume is 

causing more risk to the local neighborhood. 

B. Groundwater at the Property is migrating roughly east toward a 

neighborhood and school.  

C. The highest impacted groundwater monitoring wells are located 

immediately downgradient of the Illegal Injection Well.  

D. At least one groundwater monitoring well upgradient of the Illegal 

Injection Well indicates elevated constituents, which is an indication that one or more sources of 

impacts other than the Illegal Injection Well exist at the Property.  On information and belief, 

these other source area(s) of constituents were caused by Corning’s operations because MW-1 

indicated contamination as early as Corning’s March 2, 1989 Report but Corning never 

delineated this area of the groundwater plume, even though Corning’s own consultant called 

contamination in MW-1 “puzzling” in August of 1989.  

83. On October 8, 2015, Corning entered into an REC Administrative Agreement 

(“REC Agreement”) with the State that covers an “11 acre outparcel” of the Property.  
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(DEQ00010190-DEQ00010207)  By entering into the REC Agreement, Corning agreed to 

address the Property in accordance with the REC Program Implementation Guidance, the most 

recent of which is dated October of 2015 (“REC Guidance”).  The REC Agreement is entirely 

voluntary and can be dissolved at any time in Corning’s discretion, regardless of whether 

Corning has assessed or remediated the Property.  See REC Agreement ¶ F.  (DEQ00010194-

DEQ00010195)  Nothing in the REC Agreement prevents Corning from ceasing assessment and 

remedial activity in the Leased Area of the Property at any time.  The REC Agreement allows 

Corning to proceed with investigative and cleanup activity with no State oversight.  The REC 

Agreement is wholly inadequate to fulfill Corning’s obligations regarding environmental 

conditions at the Property.  Moreover, after approximately thirty (30) years of inadequate 

response to environmental conditions on the Property, the REC Agreement gives Corning eight 

(8) additional years to address only the Leased Area.  The REC Agreement also does not cover 

the other twenty-two (22) acres of the Property outside the Leased Area (“Non-Leased Area”).  

Though sampling has indicated environmental impacts in the Non-Leased Area of the Property 

that, on information and belief, also are Corning’s responsibility, Corning and its consultant 

developed an internal strategy to convince the State to limit Corning’s cleanup to the Leased 

Area.  (See Draft Technical Memorandum - CorningDef00026050-CorningDef00026054)  

Corning has refused to assess or remediate any part of the Non-Leased Area of the Property and 

has no agreement with the State to assess or remediate the Non-Leased Area.  Because of 

Corning’s refusal to assess or remediate any part of the Non-Leased Area, AVX has incurred, 

continues to incur, and will incur costs and damages. 

84. Notably, Appendix A of the REC Guidance states with respect to groundwater 

assessment the following: 
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[After discovery of contamination] the purpose of the next phase(s) of groundwater 

investigation is to delineate the lateral and vertical extent of all contaminant plumes, on- 

and off-property.  For protection of public health, the lateral and vertical extent of the 

groundwater contamination plumes need to be defined by wells free from hazardous 

substance concentrations that exceed Branch remediation goals.  

 

Corning’s consultant testified that he agrees with the REC Guidance that the second step 

of groundwater investigation is to delineate the lateral and vertical extent of all contaminant 

plumes, on- and off-property.  (Shields Dep. 267:8-24, 269:7-9)  Corning’s consultant disagrees 

with the REC Guidance that the lateral and vertical extent of the groundwater contamination 

plumes need to be defined by wells free from hazardous concentrations that exceed Branch 

remediation goals.  (Shields Dep. 268:8 – 269:9) 

85. In 2016, AMEC submitted the “Remedial Investigation Work Plan” dated 

September 9, 2016 (“2016 RI Work Plan”).  (AVX014268-AVX014311)  The 2016 RI Work 

Plan describes the work required to conduct a remedial investigation at the Property.  The 2016 

Work Plan contains important items: 

● “According to the NCDEQ – Division of Water Resources, the Site is classified as 

‘Environmentally Sensitive’ due to all waters in the Neuse River Basin being 

classified as nutrient sensitive waters.”  (AVX014282)  As such, “due to this 

classification by the NCDEQ, Amec Foster Wheeler will attempt to eliminate 

sediment, nutrients, bacteria and any other pollutants from running offsite during 

project activities.”  (AVX014276) 

 

● In June of 2015, downstream samples indicated an exceedance of the NCDEQ 

Surface Water standards.  (AVX014291) 

 

● The Regulatory History section of the 2016 Work Plan does not mention a the 

1991 NOV issued by the State.  (AVX014285-AVX014289) 

 

● The data indicates that the vertical and horizontal extent of TCE in groundwater, 

in excess of the 2L Standard is not well defined in several locations on the site. . . 

.  “Based on the historical data and the current distribution of CVOCs detected in 

groundwater, additional sample locations will be required to delineate the extent 

of CVOCs in groundwater at the Site.”  (AVX014301) (emphasis added) 

● The Remediation System ran from 1992 until July 1, 1996.  The System was shut 

down from July 1, 1996 to March 24, 1997.  The System ran from March 24, 
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1997 to November 6, 2008.  The System was shut down from November 6, 2008 

to March 27, 2013.  (AVX014290) 

 

86. Corning improperly designed and constructed the Illegal Injection Well such that 

chemical spills from the chemical storage building drained directly into the soil and groundwater 

under the chemical storage building. 

87. The Illegal Injection Well was discovered and removed before AVX purchased 

the Property so AVX never operated the Illegal Injection Well.  Since the Illegal Injection Well 

was removed prior to AVX’s purchase of the Property, no spills or releases occurred in the 

Illegal Injection Well during AVX’s ownership of the Property. 

88. For a twenty-five (25) year period, Corning caused TCE and other harmful 

chemicals to be spilled into the Illegal Injection Well and enter the soil, surface water, sediments 

and groundwater at the Property in violation of State law.  Corning admits that the Illegal 

Injection Well was designed and constructed to allow chemical spills and releases to enter the 

soil and groundwater on the Property illegally.  Corning also admits that Corning spilled TCE 

and other harmful chemicals into the Illegal Injection Well over time and those harmful 

chemicals entered the soil, surface water, sediments and groundwater on the Property.  Corning 

also admits by spilling TCE and other harmful chemicals into the soil and groundwater on the 

Property, Corning violated State law and continues to violate state law today. 

89. Pursuant to the Purchase Agreement, Amendment and Letter Agreement, in 1987 

Corning agreed to remediate the TCE and other harmful chemicals in the soil, surface water, 

sediment and groundwater on the Property.  The Purchase Agreement allows for the recovery of 

reasonable attorney’s fees as part of Corning’s indemnity to AVX.  Corning accepted 

responsibility for remediation of the TCE and other harmful chemicals in the soil, surface water, 

sediment and groundwater on the Property. 
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90. According to State officials, State and Federal guidance, industry practice and 

Corning’s own environmental consultants, after contamination is discovered in soil and 

groundwater, the first step of the investigation and remediation process is to delineate the extent 

of the contamination, both vertically and horizontally.  Also according to State officials, State 

and Federal guidance, industry practice and Corning’s own environmental consultants, an 

effective remediation system cannot be designed unless the contamination has been fully 

delineated both vertically and horizontally. 

91. On November 25, 1987, within nineteen (19) days of Corning notifying the State 

of the contamination from the Illegal Injection Well, the State asked Corning to delineate the 

vertical and areal extent of any soil and groundwater contamination.  During the next five (5) 

years, the State requested that Corning delineate the vertical and horizontal extent of the soil and 

groundwater contamination at the Property at least another four (4) times.  Corning failed to do 

so, even though Corning’s consultant recognized that the State had made these repeated requests.  

Despite failing to delineate the vertical and horizontal extent of the contamination at the 

Property, Corning installed an ineffective groundwater remediation system at the Property, as 

Corning’s own consultant admits in the 2012 Secret Data Gap Report. 

92. In 2012, Corning asked its consultant to prepare the 2012 Secret Data Gap Report, 

a secret report identifying Corning’s risks regarding contamination at the Property.  Corning’s 

consultant advised Corning that the contamination at the Property had not been vertically or 

horizontally delineated and recommended that the contamination be delineated.  Corning made 

the conscious decision not to share the secret report with the State or with AVX at that time.  In 

2016, some thirty (30) years after the State first asked Corning to delineate the contamination, 

Corning’s consultant prepared the 2016 RI Work Plan.  In the 2016 RI Work Plan, Corning’s 
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consultant informed the State that the contamination had not been fully delineated and that 

Corning would fully delineate the contamination in the future. 

93. Corning’s own consultant admits that contamination in groundwater at the 

Property can travel nearly seventy (70) feet per year.  Corning installed the Remediation System 

on the Property, in part, to slow the migration of contamination in the groundwater.  Despite 

having knowledge that contamination in groundwater was moving directly toward the 

neighborhood adjacent to the Property and a local school, Corning intentionally ceased operating 

the Remediation System to operate for five (5) years, allowing the contamination to migrate as 

much as three-hundred and fifty (350) feet closer to and under the neighboring homes.   

94. Corning’s intentional cessation of the Remediation System caused contamination 

to migrate off-site and under neighboring homes. 

95. The natural flow of groundwater at the Property is to migrate off-site and into an 

adjacent neighborhood.  The stream on the Property runs off-site through a system of pipes and 

outfalls at a public park and local school. 

96. The 2012 Secret Data Gap Report identified groundwater and stream 

contamination at the Property line and advised Corning that it was highly likely that 

contamination was migrating off-site, both in the stream and in the groundwater.  Corning’s 

consultant further advised Corning to analyze off-site vapor intrusion, to take off-site stream 

samples and to take off-site groundwater samples.   

97. After Corning’s consultant advised Corning to sample the off-site stream, Corning 

made the decision not to sample the off-site stream at the public park and school.  In fact, the 

Corning employee who was responsible for Corning’s remediation of the contamination testified 

that she had no knowledge that the off-site stream outfalled at a public park and school.  As of 
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the date of this Third Amended Complaint, Corning still has not taken off-site stream samples at 

the public park and school. 

98. After Corning’s consultant advised Corning to analyze vapor intrusion off-site, 

Corning made the decision not to analyze vapor intrusion off-site.  On information and belief, as 

of the date of this Third Amended Complaint, Corning still has not analyzed off-site vapor 

intrusion issues or taken off-site stream samples at the public park and school. 

99. After Corning’s consultant advised Corning to sample groundwater off-site, 

Corning made the decision to install and sample groundwater wells at least two-hundred and fifty 

(250) feet from the Property line, and beyond two off-site houses.  Those groundwater sample 

results indicated one chemical above groundwater standards.  Corning’s consultant 

recommended a second set of off-site groundwater samples to confirm that off-site groundwater 

was not contaminated.  Corning decided not to collect a second set of off-site groundwater 

samples. 

100. AVX’s consultant sampled Corning’s off-site groundwater wells in 2016.  Those 

groundwater samples indicated TCE contamination in the off-site groundwater wells.  AVX’s 

consultant also sampled the stream near the public park and school.  Those stream samples 

indicated TCE contamination in the off-site stream by the public park and school. 

101. The 2012 Secret Data Gap Report recommended that Corning enter the voluntary 

REC Program.  The REC Program is entirely voluntary and Corning can leave the REC Program 

at any time.  Additionally, by entering the voluntary REC Program, Corning’s consultant would 

oversee the remediation rather than the State.  State oversight of remediation is mandatory, 

inflexible, strict and can be very expensive, whereas the REC Program with no State oversight is 

voluntary and flexible.  Not all sites are eligible for the REC Program, particularly sites with off-
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site contamination or sites that present risks to human health or environmentally sensitive areas 

(high risk sites).   

102. Corning decided to enter the REC Program and completed the REC Program 

Eligibility Questionnaire.  In an intentional and deliberate effort to gain eligibility to the REC 

Program and avoid State oversight over the remediation, Corning intentionally and willfully 

falsified the REC Program Eligibility Questionnaire Response in numerous respects.   

103. Corning signed a certification statement certifying to the accuracy of the REC 

Program Eligibility Questionnaire Response. 

104. Based on Corning’s false and misleading REC Program Eligibility Questionnaire 

Response, the State accepted Corning into the REC Program in 2014.  Since being accepted into 

the REC Program, Corning has taken no additional remedial measures.  In fact, Corning made 

the conscious decision to operate the Remediation System only at the minimum levels, even 

though the consultant admitted that the Remediation System at the Property was long past its 

useful life and that contamination spreads faster without the Remediation System running at its 

full capacity. 

105. Under the Purchase Agreement, Amendment, Letter Agreement and State and 

Federal laws, rules, regulations, common law, and by admission, Corning is liable for the 

environmental conditions at, on and from the Property and has had the obligation to assess and 

remediate those conditions since at least 1987.  Corning admits it is responsible for remediation 

of the contamination from the Illegal Injection Well. 

106. Corning has failed to pursue appropriate assessment and remedial efforts in at 

least the following respects: 

A. Corning improperly designed and constructed the Illegal Injection Well to 

allow TCE and other harmful chemicals to enter the soil and groundwater at the Property. 
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B. Despite being asked by the State in 1987 and numerous times since then, 

Corning has not fully delineated the vertical and horizontal extent of the groundwater 

contamination at the Property for thirty (30) years. 

C. Corning improperly designed and is utilizing inadequate remediation 

techniques for the Property, that Corning admits have outlived their useful life. 

D. Corning has unreasonably and knowingly delayed its pursuit of assessing 

the nature, extent and severity of the environmental impacts at, on and from the Property and 

remediating those impacts. 

E. Corning intentionally falsified the REC Program Eligibility Questionnaire 

Response in an effort to avoid State oversight of the remediation. 

F. Corning ceased operation of the Remediation System for nearly five (5) 

years with full knowledge that cessation of the system would cause contamination in the 

groundwater to migrate toward the adjacent neighborhood. 

G. Despite Corning’s consultant recommending in the 2012 Secret Data Gap 

Report that Corning sample the stream off-site near the public park and local school and analyze 

off-site vapor intrusion issues, Corning decided not to conduct off-site stream sampling or 

analyze off-site vapor intrusion issues, and, on information and belief, has conducted no such 

analysis or sampling as of the date of this Third Amended Complaint.   

H. Corning has failed to exercise due care. 

107. AVX has been harmed by Corning’s contamination of the Property and 

subsequent behavior. 

108. As a result of Corning’s failure to assess and remediate adequately environmental 

impacts at, on and from the Property by, among other things, utilizing inadequate remediation 

techniques for this Property at this time, AVX has been unable to sell the Property.    
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109. Corning’s conduct was willful and egregious in at least the following respects: 

A. Corning received the 1991 Notice of Violation for violations of the North 

Carolina groundwater and well injection standards.  Corning admits these violations of State law, 

and admits that Corning currently is violating State law today because TCE and other harmful 

chemicals caused by Corning remain in the groundwater and stream.   

B. Despite being asked by the State in 1987 and numerous times since then, 

Corning has not fully delineated the vertical and horizontal extent of the groundwater 

contamination at the Property for thirty (30) years. 

C. Corning has intentionally and knowingly delayed its pursuit of assessing 

the nature, extent and severity of the environmental impacts at, on and from the Property and 

remediating those impacts. 

D. Corning intentionally falsified the REC Program Eligibility Questionnaire 

Response in an effort to avoid State oversight of the remediation. 

E. Corning intentionally ceased operation of the Remediation System for 

nearly five (5) years with full knowledge that cessation of the system would cause contamination 

in the groundwater to migrate toward the adjacent neighborhood.  Corning’s consultant has 

admitted that the remediation system is well beyond its useful life.  Corning has decided to 

operate the Remediation System only minimally at this time and for the foreseeable future. 

F. Despite Corning’s consultant recommending in the 2012 Secret Data Gap 

Report that Corning sample the stream off-site near the public park and local school and analyze 

off-site vapor intrusion issues, Corning intentionally decided not to conduct off-site stream 

sampling or analyze off-site vapor intrusion issues from 2012 to the present. 
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FIRST CLAIM FOR RELIEF AGAINST DEFENDANTS 

(CERCLA § 107(a), 42 U.S.C. § 9607(a)(1)) 

 

110. AVX realleges and incorporates herein by reference the foregoing allegations as 

though fully set forth herein. 

111. AVX and Defendants are “persons” as defined in Section 101(21) of CERCLA, 

42 U.S.C. § 9601(21). 

112. On information and belief, one or more of Defendants were the record title 

owners of the Property and operated at the Property, and therefore were the “owners” and 

“operators” of the Property as defined in Section 101(20)(A) of CERCLA, 42 U.S.C. § 

9601(20)(A) and as those terms are understood in Section 107(a)(1) of CERCLA, 42 U.S.C. § 

9607(a)(1). 

113. On information and belief, one or more of the Defendants made “arrangements” 

for the disposal of “hazardous substances” owned or possessed by them at the Property as those 

terms are understood in Section 107(a)(3) of CERCLA.  42 U.S.C. § 9607(a)(3).  

114. The Property is a “facility,” as defined in Section 101(9) of CERCLA, 42 U.S.C. 

§ 9601(9). 

115. TCE, tetrachloroethane and toluene, among other constituents detected in soil, 

surface water and groundwater at the Property, are “hazardous substances” as defined in Section 

101(14) of CERCLA, 42 U.S.C. § 9601(14). 

116. There has been a “release” as defined in Section 101(22) of CERCLA, 42 U.S.C. 

§ 9601(22), and/or “threatened release,” as this term is used in CERCLA, of the above-named 

hazardous substances into the environment at, on and from the Property.  This release and/or 

threatened release of hazardous substances has caused and threatened to cause impacts to the 

environment including impacts to soil, surface water and groundwater. 
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117. Corning is responsible for and has accepted responsibility for the release and 

disposal of the hazardous substances at, on and from the Property. 

118. The presence of the hazardous substances at, on and from the Property has 

proximately caused AVX to incur response costs, as defined in Sections 101(23), (24) & (25) of 

CERCLA, 42 U.S.C. §§ 9601(23), (24) & (25). 

119. Costs of response incurred by AVX are necessary response costs and are 

consistent with the National Contingency Plan within the meaning of Section 107(a)(4)(B) of 

CERCLA, 42 U.S.C. § 9607(a)(4)(B). 

120. AVX has satisfied any and all conditions precedent to the undertaking of such 

response actions, the incurrence of response costs, and to the recovery of those costs under 

Section 107 of CERCLA, 42 U.S.C. § 9607. 

121. As a former “owner” of the Property, pursuant to Section 107(a) of CERCLA, 42 

U.S.C. § 9607(a), Defendants are jointly and severally liable for all of AVX’s response costs at 

the Property. 

122. Under the circumstances presented in this complaint, Defendants are liable to 

AVX for all response costs that AVX has incurred and will continue to incur. 

123. The presence of the hazardous substances at, on and from the Property has 

proximately caused AVX to incur the costs of investigation, “removal” and/or “remedial” action 

and “response” costs, as defined in Sections 101(23), (24) & (25) of CERCLA, 42 U.S.C. §§ 

9601(23), (24) & (25).  

124.  Upon filing this Third Amended Complaint, AVX will provide a copy to the 

Attorney General of the United States and to the Administrator of the United States 

Environmental Protection Agency pursuant to section 113(l) of CERCLA, 42 U.S.C. § 9613(l). 

Case 5:15-cv-00543-FL   Document 105   Filed 10/13/17   Page 41 of 61



 

 42 
PPAB 2944592v6 

SECOND CLAIM FOR RELIEF AGAINST DEFENDANTS 

(CERCLA §113(f)(1), 42 U.S.C. § 9613(f)(1)) 

 

125. AVX realleges and incorporates herein by reference the foregoing allegations as 

though fully set forth herein. 

126. In the event that AVX’s CERCLA claims as of the time of filing or thereafter are 

deemed to be in the nature of claims for contribution, then the Defendants are liable under 

Section 113(f)(1) of CERCLA, 42 U.S.C. § 9613(f)(1), for contribution to the response costs 

AVX has incurred and will incur in connection with the release and threatened release of 

hazardous substances at the Property. 

THIRD CLAIM FOR RELIEF AGAINST DEFENDANTS 

(Breach of Contract) 

 

127. AVX realleges and incorporates herein by reference the foregoing allegations as 

though fully set forth herein. 

128. Under the Purchase Agreement, Corning is responsible for all Retained 

Liabilities, which include, among others:  (i) “all liabilities for violations of environmental laws 

and health and safety laws applicable to such operation, which violations existed, or are based 

upon conditions that existed, prior to the Closing Date”; and (ii) “all other liabilities and 

obligations of or with respect to the Corning Electronics Business and the Corning Assets other 

than the AVX Assumed Liabilities.”  See Purchase Agreement ¶¶ 3.3(d) & (g).  Environmental 

liability is not an AVX Assumed Liability under the Purchase Agreement; therefore, it is a 

Retained Liability.  See id. ¶ 3.1. 

129. Corning also agreed to indemnify and hold AVX, its directors, officers, 

employees and affiliates harmless from and against “any and all claims, liabilities, losses, 

damages, costs and expenses, including reasonable counsel fees” arising out of or relating to any 

Retained Liabilities.  See Purchase Agreement ¶ 12.1(b). 
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130. The Letter Agreement was “intended to confirm and amplify” AVX’s rights and 

Corning’s obligations regarding environmental impacts at the Property and, in so amplifying 

AVX’s rights under the Purchase Agreement, the Letter Agreement provides that: 

“All liabilities and obligations arising out of or relating to any 

Environmental Situation are Retained Liabilities within the 

meaning of [Purchase Agreement ¶ 3.3(d)], and therefore AVX, its 

directors, officers, employees, affiliates, successors and assigns 

(the “Indemnified Parties”) shall be entitled to indemnification 

under [Purchase Agreement ¶ 12.1(b)]….”  

 

See Letter Agreement ¶ 1.  The Letter Agreement also clarified that Corning agreed to “effect all 

remedial measures required by law or regulation.”  See Letter Agreement ¶ 2. 

131. AVX performed its obligations under the Purchase Agreement and related 

documents but Corning knowingly and willfully failed to pursue assessment and remediation of 

the hazardous substances and other constituents it disposed of and released at, on and from the 

Property. 

132. As a result of Corning’s failure to pursue assessment and remediation of the 

hazardous substances and other constituents it disposed of and released at the Property, those 

hazardous substances and other constituents remain at, on and from the Property, approximately 

thirty (30) years later, resulting in a breach of the Purchase Agreement, Amendment and Letter 

Agreement. 

133. As a direct and proximate result of Corning’s breach of the Purchase Agreement, 

Amendment and Letter Agreement, AVX has suffered, and continues to suffer, harm.  Therefore, 

AVX is entitled to damages resulting from Corning’s breach of contract in an amount to be 

proven at trial, including reasonable attorneys’ fees. 
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FOURTH CLAIM FOR RELIEF AGAINST DEFENDANTS 

(Declaratory Relief Under CERCLA § 113(g)(2), 42 U.S.C. § 9613(g)(2)) 

134. AVX realleges and incorporates herein by reference the foregoing allegations as 

though fully set forth herein. 

135. Pursuant to CERCLA Section 113(g)(2), 42 U.S.C. § 9613(g)(2), AVX seeks a 

declaration that:  (i) Corning is liable to AVX under CERCLA Section 107(a), 42 U.S.C. § 

9607(a); (ii) Corning is liable to AVX for 100% of AVX’s past, current and future response costs 

related to releases and threatened releases at, on and from the Property; and (iii) the 100% 

allocation of liability to Corning is binding on all subsequent actions to recover further response 

costs or damages; or, in the event that AVX’s CERCLA claims are deemed to be in the nature of 

contribution and arise under Section 113(f)(1) of CERCLA, 42 U.S.C. § 9613(f)(1), for a 

declaration that Defendants are liable under Section 113(f)(1), 42 U.S.C. § 9613(f)(1) for all 

past, current and future response costs related to releases and threatened releases at, on and from 

the Property in excess of AVX’s fair and equitable share of such costs, and that this allocation of 

liability is binding on the Defendants on all subsequent actions to recover further response costs 

or damages. 

FIFTH CLAIM FOR RELIEF AGAINST DEFENDANTS 

(Declaratory Relief with Respect to the Defendants’ Liability for Environmental 

Conditions at the Property and AVX’s Response Costs under the Declaratory Judgment 

Act, 28 U.S.C. §§ 2201, 2202) 

 

136. AVX realleges and incorporates herein by reference the foregoing allegations as 

though fully set forth herein. 

137. An actual legal controversy within the meaning of 28 U.S.C. § 2201 has arisen 

and currently exists between AVX and Corning concerning their respective obligations and 

potential legal liabilities for environmental conditions at, on and from the Property and 
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associated costs that have been incurred and will be incurred by AVX in connection with the 

investigation and cleanup of environmental impacts at, on and from the Property. 

138. Corning is liable to AVX for response costs, as set forth in the First Claim for 

Relief.  

139. AVX seeks a judicial declaration that Corning is: (i) liable for environmental 

conditions at, on or from the Property; and (ii) liable to AVX as alleged in the First Claim for 

Relief, and setting forth Corning’s liability to AVX with respect to the costs incurred to date, and 

those that will be incurred in responding to impacts at, on and from the Property in the future, 

including diminution in Property value. 

SIXTH CLAIM FOR RELIEF AGAINST DEFENDANTS 

(Negligence) 

 

140. AVX realleges and incorporates herein by reference the foregoing allegations as 

though fully set forth herein. 

141. Corning owes AVX a duty of care concerning Corning’s assessment and 

remediation of environmental conditions at, on and from the Property. 

142. Corning breached this duty in the following particulars, as set forth in detail 

above: 

A. Corning has unreasonably and knowingly delayed its pursuit of assessing 

the nature, extent and severity of the impacts and remediating the impacts. 

B. Corning is utilizing inadequate remediation techniques for this Property at 

this time. 

C. Corning has failed to address or assess environmental impacts at, on and 

from the Property. 

D. Corning has failed to exercise due care.     
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143. Corning knew or should have known that its breach of duty would harm and 

continue to harm AVX. 

144. As a direct and proximate cause of Corning’s negligence, recklessness willful and 

deceitful behavior, AVX has been harmed, including, but not limited, to the following 

particulars: 

A. Diminution in property value. 

B. Lost profits from the sale and development of the Property. 

C. Related costs and expenses. 

D. Other and further damages that AVX will prove at trial. 

145. Corning’s continuing breach of its duty was negligent, willful, wanton and in 

reckless disregard of AVX’s rights. 

146. Therefore, AVX is entitled to actual damages resulting from Corning’s conduct in 

an amount to be proven at trial. 

147. Corning’s conduct in creating the negligence was knowing, willful, wanton, 

reckless, grossly negligent and in violation of Federal and State laws warranting the imposition 

of punitive damages in an amount to be proven at trial. 

SEVENTH CLAIM FOR RELIEF AGAINST DEFENDANTS 

(Negligence Per Se) 

 

148. AVX realleges and incorporates herein by reference the foregoing allegations as 

though fully set forth herein. 

149. Federal and State laws, regulations and rules impose certain duties upon those 

persons who use, manage and handle potentially hazardous substances, such as TCE and other 

constituents.  Such laws include the Federal Water Pollution Control Act, CERCLA, the Federal 

Resource Conservation and Recovery Act, the North Carolina Solid Waste Management Act, the 
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North Carolina Drinking Water Act and the North Carolina Water and Air Resources Act, and 

their respective accompanying regulations and rules. 

150. The essential purpose of these statutes, regulations and rules is to prevent the 

release, discharge and migration of hazardous substances, such as TCE and other constituents, 

into the environment for the purpose of protecting human health and property from the adverse 

effects of such hazardous substances and other constituents. 

151. AVX, as a then purchaser and now owner of the Property, is a member of the 

class of persons whom the Federal and State laws, regulations and rules are intended to protect. 

152. By releasing TCE and other constituents into the environment, and failing to take 

reasonably diligent actions to assess and remediate the impacts for nearly three decades, Corning 

has violated numerous provisions of the Federal and State laws, regulations and rules, and those 

violations are unexcused.  For example, on July 17, 1991, DEQ issued Corning an NOV for 

contravening the State’s groundwater quality standards by improperly discharging contaminants 

into the subsurface via the Illegal Injection Well.  The NOV states that Corning violated two 

State regulations and two State statutes.  Corning admits that Corning continues to violated State 

law even today. 

153. Corning’s release of TCE and other constituents into the environment and failure 

to take reasonably diligent actions to remediate the impacts has caused direct and proximate 

damage to AVX in the following particulars: 

A. Diminution in property value. 

B. Lost profits from the sale and development of the Property. 

C. Related costs and expenses. 

D. Other and further damages AVX will prove at trial.  
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154. Corning knowingly, intentionally and willfully violated the above statutory and 

regulatory provisions and the rights of AVX that were intended to be protected by the Federal 

and State laws, regulations and rules. 

155. Therefore, Corning’s violation of the Federal and State laws, regulations and rules 

is negligence per se and AVX is entitled to actual damages resulting therefrom in an amount to 

be proven at trial. 

156. Corning’s conduct in creating the negligence per se was knowing, willful, 

wanton, reckless, grossly negligent and in violation of Federal and State laws warranting the 

imposition of punitive damages in an amount to be proven at trial. 

EIGHTH CLAIM FOR RELIEF AGAINST DEFENDANTS 

(Nuisance) 

 

157. AVX realleges and incorporates herein by reference the foregoing allegations as 

though fully set forth herein. 

158. Corning’s admitted releases of TCE and other constituents that remained on and 

continue to migrate today at, on and from the Property after AVX purchased the Property have 

materially, substantially and unreasonably interfered with AVX’s use and enjoyment of the 

Property in that TCE and other constituents released by Corning and Corning’s failure to assess 

and remediate adequately environmental impacts at, on and from the Property has prevented 

AVX from selling the Property. 

159. Corning’s actions have proximately caused AVX to incur actual damages in an 

amount to be proven at trial. 

160. Corning’s conduct in creating the nuisance was knowing, willful, wanton, 

reckless, grossly negligent and in violation of Federal and State laws warranting the imposition 

of punitive damages in an amount to be proven at trial. 
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NINTH CLAIM FOR RELIEF AGAINST DEFENDANTS 

(Trespass) 

 

161. AVX realleges and incorporates herein by reference the foregoing allegations as 

though fully set forth herein. 

162. Corning knowingly and intentionally disposed of and released hazardous 

substances and other constituents into the soil, surface water and groundwater at the Property 

during its ownership and operation of the Property, including, but not limited to, its release of 

hazardous substances and other constituents into the Illegal Injection Well. 

163. Those hazardous substances and other constituents that Corning disposed of and 

released on the Property during Corning’s ownership remained on and continued to migrate at, 

on and from the Property, including outside the Leased Area, after AVX purchased the Property, 

and remain on and continue to migrate today without AVX’s permission. 

164. During AVX’s ownership of the Property, Corning knowingly and willfully failed 

to pursue adequate assessment and remediation of the hazardous substances and other 

constituents it disposed of and released at the Property over time. 

165. As a result of Corning’s failure to pursue adequate assessment and remediation of 

the hazardous substances and other constituents it disposed of and released at the Property over 

time, those hazardous substances and other constituents remain at the Property, nearly thirty (30) 

years later, resulting in an intentional and unlawful entry onto the Property of which AVX is the 

owner, and which impacts are continuing in nature.  Because AVX owns the Property and 

Corning’s knowing and intentional disposal and release of hazardous substances and other 

constituents have caused an unlawful entry onto the Property of a continuing nature, a trespass 

has occurred. 
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166. As a direct and proximate cause of Corning’s trespass, AVX has been harmed, 

including, but not limited to, the following particulars: 

A. Diminution in property value. 

B. Lost profits from the sale and development of the Property. 

C. Related costs and expenses. 

D. Other and further damages as AVX will prove at trial.  

167. Therefore, AVX is entitled to actual damages resulting from Corning’s trespass in 

an amount to be proven at trial. 

168. Corning’s conduct in creating the trespass was knowing, willful, wanton, reckless, 

grossly negligent and in violation of Federal and State laws warranting the imposition of punitive 

damages in an amount to be proven at trial. 

TENTH CLAIM FOR RELIEF AGAINST DEFENDANTS 

(Injunction) 

 

169. AVX realleges and incorporates herein by reference the foregoing allegations as 

though fully set forth herein. 

170. Corning knowingly and intentionally disposed of and released hazardous 

substances and other constituents into the soil, surface water and groundwater at, on and from the 

Property during its ownership and operation of the Property, including its release of hazardous 

substances and other constituents into the Illegal Injection Well. 

171. Corning knowingly and willfully failed to pursue adequate assessment and 

remediation of the hazardous substances and other constituents it disposed of and released at, on 

and from the Property over time. 
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172. As a result of Corning’s failure to pursue assessment and remediation of the 

hazardous substances and other constituents it disposed of and released at the Property, those 

hazardous substances and other constituents remain at the Property, nearly thirty (30) years later. 

173. As of 2017, environmental sampling has confirmed, among others things, that: 

A. An undelineated plume of TCE and other constituents exists in the surface 

water and groundwater on the Property. 

B. Groundwater at the Property is migrating roughly east.  

C. The highest impacted groundwater monitoring wells are located 

immediately downgradient of the Illegal Injection Well.  

D. At least one groundwater monitoring well upgradient of the Illegal 

Injection Well indicates elevated constituents which is an indication that one or more source 

areas other than the Illegal Injection Well exist at the Property.     

174. Corning has failed to pursue appropriate assessment and remedial efforts in at 

least the following respects:   

A. Corning has knowingly and unreasonably delayed its pursuit of adequately 

assessing the nature, extent and severity of the environmental impacts at, on or from the Property 

and adequately remediating those impacts. 

B. Corning is utilizing inadequate remediation techniques for this Property at 

this time. 

C. Corning failed to respond adequately to DEQ’s 1991 NOV. 

D. Corning has failed to exercise due care. 

175. AVX has been harmed by Corning’s contamination of the Property and failure to 

assess and remediate the impacts adequately. 
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176. Because Corning has failed to assess and remediate adequately the environmental 

conditions at the Property for three decades and is under no binding obligation with DEQ to do 

so now, AVX has no adequate remedy at law. 

177. Therefore, AVX is entitled to an injunction requiring Corning to assess and 

remediate environmental impacts adequately at, on and from the Property in a timely fashion. 

ELEVENTH CLAIM FOR RELIEF AGAINST DEFENDANTS 

(Declaratory Relief) 

 

178. AVX realleges and incorporates herein by reference the foregoing allegations as 

though fully set forth herein. 

179. AVX is entitled to obtain a declaration of the rights and obligations between AVX 

and Corning in this matter under N.C. Gen. Stat. § 1-253. 

180. An actual and justiciable controversy exists between the parties to this action as to 

their rights, duties and obligations as they exist in this matter. 

TWELFTH CLAIM FOR RELIEF AGAINST DEFENDANTS 

(Unfair and Deceptive Trade Practices - N.C. Gen. Stat. § 75-1.1 et seq.) 

 

181. AVX realleges and incorporates herein by reference the foregoing allegations as 

though fully set forth herein. 

182. Corning’s conduct was willful and egregious as set forth herein, including without 

limitation, at least the following respects: 

A. Corning received the 1991 Notice of Violation for violations of the North 

Carolina groundwater and well injection standards.  Corning admits these violations of State law, 

and admits that Corning currently is violating State law today because TCE and other harmful 

chemicals caused by Corning remain in the groundwater.   
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B. Despite being asked by the State in 1987 and numerous times since then, 

Corning has not fully delineated the vertical and horizontal extent of the groundwater 

contamination at the Property for thirty (30) years. 

C. Corning has intentionally and knowingly delayed its pursuit of assessing 

the nature, extent and severity of the environmental impacts at, on and from the Property and 

remediating those impacts, and has made material misrepresentations regarding Corning’s 

supposed remediation efforts. 

D. Corning deliberately and intentionally falsified the REC Program 

Eligibility Questionnaire Response in an effort to avoid State oversight of the remediation. 

E. Corning intentionally ceased operation of the Remediation System for 

nearly five (5) years with full knowledge that cessation of the system would cause contamination 

in the groundwater to migrate toward the adjacent neighborhood.  Corning’s consultant has 

admitted that the Remediation System is beyond its useful life.  Corning has decided to operate 

the Remediation System only minimally at this time and for the foreseeable future. 

F. Despite Corning’s consultant recommending in the 2012 Secret Data Gap 

Report that Corning sample the stream off-site near the public park and local school and analyze 

off-site vapor intrusion issues, Corning intentionally decided not to conduct off-site stream 

sampling or analyze off-site vapor intrusion issues. 

183. Pursuant to the common law and N.C. Gen. Stat. § 75-1.1 et. seq., the conduct of 

Corning, as set forth above, constitutes an unfair method of competition and is an unfair or 

deceptive act or practice; 

184. Corning’s conduct is in or affecting commerce because, among other things, 

Corning agreed by contract to cleanup contamination and has failed to do so for more than thirty 
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(30) years, leading to off-site contamination in a neighborhood and at a public park and local 

school; 

185. Corning caused actual injury as the proximate result of Corning’s unfair and 

deceptive conduct, including, but not limited, to the following particulars: 

A. Diminution in property value. 

B. Lost profits from the sale and development of the Property. 

C. Related costs and expenses. 

D. Other and further damages that AVX will prove at trial. 

186. Accordingly, pursuant to N.C. Gen. Stat. § 75-1.1 and Section 75-16, AVX is 

entitled to recover from Corning such damages as AVX proves at trial and to have those 

damages trebled.  AVX is also entitled to its attorneys’ fees pursuant to N.C. Gen. Stat. §75-16.1. 

THIRTEENTH CLAIM FOR RELIEF AGAINST DEFENDANTS 

(Negligent Misrepresentation) 

 

187. AVX realleges and incorporates herein by reference the foregoing allegations as 

though fully set forth herein. 

188. Corning has a duty and obligation to clean up the contamination on the Property 

under common law, by statute, by admission, and under the Purchase Agreement, Amendment 

and Letter Agreement.  Corning has admitted that it has an obligation to clean up the 

contamination.   

189. Corning made numerous material misrepresentations to AVX and the State that 

Corning was diligently pursuing cleanup of the contamination at the Property while in secret, 

Corning was aware that its outward appearance of a cleanup was having no effect and the 

contamination actually was continuing to spread throughout the Property and off-site to a local 
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neighborhood and school.  As early as 1987, Corning misrepresented to the State and AVX that 

Corning would clean up the contamination “immediately.”   

190. Corning’s environmental consultant prepared the 2012 Secret Data Gap Report 

that described the failed cleanup attempts in detail, an prepared a secret Site Options Report.  

Corning decided to withhold the 2012 Secret Data Gap Report from the State and from AVX 

while misrepresenting to the State and AVX that Corning was diligently pursuing the cleanup. 

191. Corning also was aware based on e-mails from its environmental consultant that 

Corning’s Remediation System was at the end of its useful life many years ago and decided to 

turn off the Remediation System and allow contamination to spread throughout the Property and 

to the adjoining neighborhood.  In a further effort to deceive the State and AVX, Corning 

decided to turn on the Remediation System and run it only at a very minimal level to give the 

outward appearance that the antiquated and obsolete Remediation System still was working 

while Corning sought eligibility under the REC Program. 

192. Corning misrepresented to the State and to AVX that Corning was eligible for the 

REC Program by completing and submitting the false REC Program Eligibility Questionnaire 

Response. 

193. AVX relied on Corning’s misrepresentations to AVX and to the State that 

Corning was diligently pursuing cleanup of the contamination.  AVX was justified in AVX’s 

reliance on Corning’s misrepresentations because Corning kept its true behavior and intentions 

secret. 

194. AVX’s reliance on Corning’s misrepresentations was to AVX’s detriment 

because Corning’s misrepresentations have allowed significant contamination to remain on 

AVX’s Property and to continue to spread after thirty (30) years, causing continuing damage to 

the Property and causing AVX not to be able to sell the Property. 

Case 5:15-cv-00543-FL   Document 105   Filed 10/13/17   Page 55 of 61



 

 56 
PPAB 2944592v6 

195. Corning’s misrepresentations regarding the timing of the cleanup, the cleanup 

itself, the information in the 2012 Secret Data Gap Report and Remediation System were 

intentional, deceitful and false, and were based on information prepared without reasonable care. 

196. Corning owes AVX a duty of care concerning Corning’s assessment and 

remediation of environmental conditions at, on and from the Property. 

197. Corning breached this duty in the following particulars, as set forth in detail 

above: 

A. Corning has unreasonably and knowingly delayed its pursuit of assessing the 

nature, extent and severity of the impacts and remediating the impacts. 

B. Corning is utilizing inadequate remediation techniques for this Property at this 

time. 

C. Corning has failed to address or assess environmental impacts at, on and from 

the Property. 

D. Corning has failed to exercise due care.     

198. Corning knew or should have known that its breach of duty would harm and 

continue to harm AVX.   

199. As a direct and proximate cause of Corning’s negligence, recklessness willful and 

deceitful behavior, AVX has been harmed, including, but not limited, to the following 

particulars: 

A. Diminution in property value. 

B. Lost profits from the sale and development of the Property. 

C. Related costs and expenses. 

D. Other and further damages that AVX will prove at trial. 
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200. Corning’s continuing breach of its duty was negligent, willful, wanton and in 

reckless disregard of AVX’s rights. 

201. Therefore, AVX is entitled to actual damages resulting from Corning’s conduct in 

an amount to be proven at trial. 

202. Corning’s conduct in creating the negligence was knowing, willful, wanton, 

reckless, grossly negligent and in violation of Federal and State laws warranting the imposition 

of punitive damages in an amount to be proven at trial. 

FOURTEENTH CLAIM FOR RELIEF AGAINST DEFENDANTS 

(Punitive Damages) 

 

203. AVX realleges and incorporates herein by reference the foregoing allegations as 

though fully set forth herein. 

204. Corning’s conduct was willful and egregious as set forth herein including, without 

limitation, at least the following respects: 

A. Corning received the 1991 Notice of Violation for violations of the North 

Carolina groundwater and well injection standards.  Corning admits these violations of State law, 

and admits that Corning currently is violating State law today because TCE and other harmful 

chemicals caused by Corning remain in the groundwater.   

B. Despite being asked by the State in 1987 and numerous times since then, 

Corning has not fully delineated the vertical and horizontal extent of the groundwater 

contamination at the Property for thirty (30) years. 

C. Corning has intentionally and knowingly delayed its pursuit of assessing 

the nature, extent and severity of the environmental impacts at, on and from the Property and 

remediating those impacts. 
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D. Corning intentionally falsified the REC Program Eligibility Questionnaire 

Response in an effort to avoid State oversight of the remediation. 

E. Corning intentionally ceased operation of the Remediation System for 

nearly five (5) years with full knowledge that cessation of the system would cause contamination 

in the groundwater to migrate toward the adjacent neighborhood.  Corning’s consultant has 

admitted that the Remediation System is beyond its useful life.  Corning has decided to operate 

the Remediation System only minimally at this time and for the foreseeable future. 

F. Despite Corning’s consultant recommending in the 2012 Secret Data Gap 

Report that Corning sample the stream off-site near the public park and local school and analyze 

off-site vapor intrusion issues, Corning intentionally decided not to conduct off-site stream 

sampling or analyze off-site vapor intrusion issues. 

205. Corning’s conduct was knowing, willful, wanton, reckless, grossly negligent and 

in violation of Federal and State laws warranting the imposition of punitive damages in an 

amount to be proven at trial. 

PRAYER FOR RELIEF 

 WHEREFORE, AVX asks that the Court enter judgment for AVX and against 

Defendants as follows: 

1. For an order under Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), that 

Defendants are each liable to AVX for response costs incurred and to be incurred by AVX in 

responding to the release or threatened release of any hazardous substances at, on and from the 

Property in an amount to be proven at trial; 

2. For a declaratory judgment under Section 113(g)(2) of CERCLA, 42 U.S.C. § 

9613(g)(2), that Defendants are each liable to AVX under Section 107(a) of CERCLA, 42 U.S.C. 

§ 9607(a), or, in the alternative, under Section 113(f)(1) of CERCLA, 42 U.S.C. § 9613(f)(1), for 
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all response costs incurred and to be incurred by AVX in responding to the release or threatened 

release of any hazardous substances at, on and from the Property, which order will be binding on 

the Defendants in subsequent actions to recover further response costs or damages; 

3. For a declaratory judgment under 28 U.S.C. §§ 2201 and 2202 that Defendants 

are each liable for environmental conditions at, on and from the Property and are liable to AVX 

for response costs incurred and to be incurred by AVX in responding to the release or threatened 

release of any hazardous substances at, on and from the Property; 

4. For the recovery of actual damages to the Property in an amount to be proven at 

trial; 

5. For the recovery of punitive damages against Defendants in an amount to be 

proven at trial; 

6. For a declaratory judgment under Chapter 1, Article 26 of the North Carolina 

General Statutes regarding the rights and obligations of the Parties; 

7. An injunction requiring Corning to assess and remediate adequately 

environmental impacts at, on and from the Property in a timely fashion; 

8. Pursuant to N.C. Gen. Stat. § 75-1.1 et seq., the Court treble the compensatory 

damages awarded pursuant to the Twelfth claim for relief; 

9. The Court award plaintiff its attorneys’ fees pursuant to N.C. Gen. Stat. § 75-16.1 

and/or N.C. Gen. Stat. § 66-154; 

10. For AVX’s costs of litigation, including reasonable attorneys’ fees, as allowed by 

law and under the Purchase Agreement; 

11. For pre-judgment interest at the maximum rate allowable by law, from the time 

AVX incurred its response costs and/or damages relating to the Property;  
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12. For such other and further relief in favor of AVX as the Court may deem just and 

proper. 

JURY DEMAND 

 Pursuant to Rule 38(b) of the Federal Rules of Civil Procedure, AVX requests a jury trial 

on those issues triable by jury. 

Respectfully submitted this 13th day of October, 2017. 

 

/s/  Steven D. Weber_____________________ 

Kevin A. Dunlap 

N.C. State Bar #13479  

Steven D. Weber 

N.C. State Bar #20189 

 

Attorneys for the Plaintiff 

AVX Corporation 

 

OF COUNSEL: 

 

PARKER POE ADAMS & BERNSTEIN LLP 

Three Wells Fargo Center 

401 South Tryon St., Ste. 3000 

Charlotte, North Carolina   

(704) 372-9000 

steveweber@parkerpoe.com 

kevindunlap@parkerpoe.com 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 

Case No.:  5:15-cv-543-FL 
 

AVX CORPORATION, 

 

          Plaintiff, 

 

     v. 

 

CORNING INCORPORATED; 

COMPONENTS, INCORPORATED; 

CORNING INTERNATIONAL 

CORPORATION; CORNING SAS; 

CORNING LIMITED; AND CORNING 

GMBH, 

 

          Defendants. 

___________________________________ 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

CERTIFICATE OF SERVICE 

 

 

 

 

  

 

This is to certify that a copy of the THIRD AMENDED COMPLAINT was 

electronically filed this day with the Clerk of Court and served on all counsel of record by using 

the CM/ECF system.  

This 13th day of October, 2017. 

 

/s/ Steven D. Weber______________ 

STEVEN D. WEBER 

State Bar No. 20189 

KEVIN A. DUNLAP 

State Bar No. 13479 

Counsel for Plaintiff AVX Corporation 

OF COUNSEL: 

 

PARKER POE ADAMS & BERNSTEIN LLP 

Three Wells Fargo Center 

401 South Tryon St., Ste. 3000 

Charlotte, North Carolina  28202 

Telephone: (704) 372-9000 

Facsimile:  (704) 334-4706 

steveweber@parkerpoe.com 

kevindunlap@parkerpoe.com 
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,... ~ KILPATRICK 
~, TOWNSEND 

ATTORNEYS AT LAW 

August 21, 2018 

Via First-Class Mail 

Mr. David J. Evans 
Assistant Executive Director 
North Carolina Board of Examiners 

for Engineers and Surveyors 
4601 Six Forks Rd, Suite 310 
Raleigh, North Carolina 27609 

KILPATR ICK TOWNSEND & STOCKTON LLP 

www.kilpatricktownsend.com 

Suite 1400, 4208 Six Forks Road 
Raleigh, NC 27609 

t 919 420 1700 f919 420 1800 

direct dial 919 420 1726 
direct fax 919 510 6121 

TRoessler@KilpatrickTownsend.com 

Re: Case No. V2017-101 - AMEC Foster Wheeler Environment & 
Infrastructure, Inc. also d/b/a Wood - Supplemental Response 

Dear Mr. Evans: 

On behalf of AMEC Foster Wheeler Environmental and Infrastructure, Inc. also d/b/a 
Wood ("AMEC"), I am providing supplemental information in response to your letter dated 
November 27, 2017, in which you indicated that a party has made a complaint with the North , 
Carolina Board of Examiners for Engineers and Surveyors (the "Board"), and the Board has 
opened an investigation related to the questionnaire co-signed by Mr. Dan Shields with respect to 
the Corning/AVX Facility. As discussed below, in preparing and submitting the questionnaire 
and other information to the North Carolina Department of Environmental Quality ("NCDEQ"), 
AMEC performed its services in an ethical manner and was objective and truthful and provided 
all relevant and pertinent information to NCDEQ. The responses to the questionnaire do not 
violate any statute, regulations or rules. Therefore, AMEC respectfully requests that the Board 
review committee find that there is no violation of N.C. Gen. Stat. Chapter 89C or 21 NCAC 
Chapter 56 (the "Board Rules") . 

BACKGROUND 

Prior to addressing the specific allegations, it is important to put the complaint filed by 
A VX Corporation ("A VX") in its proper context. 

From approximately 1963 to 1987, Corning Incorporated ("Corning") operated a 
manufacturing facility at an approximately 33-acre tract located at 3900 Electronics Drive, 
Raleigh, North Carolina (the "Property"). Pursuant to an Agreement of Purchase and Sale dated 
September 5, 1987 and amended November 10, 1987 (the "Agreements"), AVX purchased the 
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Property from Corning. For the next 26 years, AVX continued to operate the manufacturing 
facility at the Property. 

The Agreements and a letter agreement dated November 10, 1987 (the "Letter 
Agreement") included provisions allocating liabilities related to environmental issues at the 
Property. In general, Corning accepted responsibility for (i) violations of environmental laws to 
the extent such violations existed prior to closing and are not attributable to A VX's actions, and 
(ii) environmental liabilities associated with a "dry well" at the Property; A VX assumed all 
liabilities arising out of its operation of the facility after closing. A VX and Corning are involved 
in an ongoing federal lawsuit (Docket No. 5:15-CV-543-FL) in which the parties dispute 
responsibility for the assessment and remediation of environmental contamination at the 
Property. 

Beginning shortly before A VX's purchase of the Property, and continuing to this day, 
AMEC or its predecessors, on behalf of Corning, has taken steps to investigate and remediate 
environmental contamination at the Property, including, but not limited to, removal of the dry 
well, excavation and removal of approximately 538 tons of impacted soil, groundwater 
assessment and remediation, preparation and implementation of an approved Corrective Action 
Plan, installation and operation of a groundwater remediation system, and further assessment and 
investigation under the Registered Environmental Consultant ("REC") Program. 

On or about November 14, 2013, AMEC, on behalf of Corning, submitted a Site Cleanup 
Questionnaire Response (the "Questionnaire Response") (attached as Exhibit A) dated 
November i, 2013 and a Report of Monitoring Well Installation (the "Off-Property Monitoring 
Well Report") dated October 7, 2013 (attached as Exhibit B) for the purpose of applying to enter 
the REC Program. The Site Cleanup Questionnaire (the "Questionnaire Checklist"), which is at 
issue in the Board's investigation, was attached to the Questionnaire Response as Appendix A. 

In addition to the Questionnaire Checklist, the Questionnaire Response included 
additional information about the environmental conditions at the Property, including reference to 
periodic monitoring reports that were submitted to and reviewed by NCDEQ. In addition, the 
Off-Property Monitoring Report provided additional information regarding potential off-property 
contamination and groundwater sampling results for the off-property monitoring wells. After 
reviewing the Questionnaire Response, the May 2013 and November 2013 Monitoring Reports, 
and the Off-Property Monitoring Well Report, and visiting the Property, in a March 10, 2014 
letter, NCDEQ notified Corning that it determined that the Property is eligible for the REC 
Program. 

On or about October 8, 2015, Corning entered into an Administrative Agreement with 
NCDEQ, pursuant to which Corning entered into the REC Program. Pursuant to this 
Administrative Agreement, Corning agreed to complete additional investigation and remediation 
efforts for an approximately 11-acre tract located at the Property (the "Outparcel") within a 
timeline agreed to by NCDEQ, and AMEC was identified as the REC to implement and oversee 
the voluntary remedial action at the Outparcel. 

14509998V.l 



Mr. David J. Evans 
August 21, 2018 
Page 3 

Approximately three and one-half years after the Questionnaire Response was submitted 
by AMEC to NCDEQ, AVX filed the complaint against AMEC. Rather than assessing or 
remediating the contamination at the Property, A VX is attempting to improve its litigation 
position against Corning by attempting to discredit AMEC. For example, Sue Murphy, the 
NCDEQ employee assigned to the Property, testified as follows: 

Q. At this point in May of 2014, were you aware of AVX doing any 
delineation of contamination at the property? 

A. No, I was not. 

Q. Do you know if AVX has done anything since? 

A. I still do not, except for the vapor intrusion and the removal of the slab 
studies. 

Q. Would it be accurate to say that AVX spent more time trying to point the 
finger at Corning than assessing any contamination at the property? 

Ms. McLain: Objection to form. 

A. I really can't speak to how AVX spent their time, but from the information 
that came across my desk, it would seem that Corning was attempting to 
actually solve the problem as opposed to arguing. 

Murphy Depo., 103:18-104:7 (excerpts attached as Exhibit C). 

Based on its filings in the proceedings at the Office of Administrative Hearings ("OAH"), A VX, 
appears unbounded by considerations of reasonableness or restraint and will stop at nothing to 
discredit AMEC and Shields if it furthers its litigation position against Corning. 1 

SUBMITTAL OF RELEVANT INFORMATION 

AMEC, or its predecessor, have been involved with the assessment and remediation of 
the Property since the late 1980s to the present. During this time, AMEC, on behalf of Corning, 
has submitted a large volume of reports and information concerning the Property to NCDEQ. 

The complaint specifically alleges that a 2012 Data Gap and Remediation Strategy 
Summary (the "Data Gap Report") was intentionally not provided to NCDEQ at the time the 
Questionnaire Response was submitted. The Data Gap Report was initially prepared by AMEC 

A VX filed unprecedented motions to intervene in settlement negotiations and to stay consummation of the 
settlement agreement for the obvious purpose of derailing that settlement. The Administrative Law Judge in the 
contested cases refused to rule on these unwarranted submissions by A VX. As stated by NCDEQ, "A VX apparently 
wishes to usurp this litigation, in furtherance of its own independent aims, by operating an alternative front in its 
federal suit against Corning." (NCDEQ Resp. at 6) . 
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on behalf of Corning for internal planning purposes. It is common to prepare this type of report 
to internally discuss remedial options and potential risks and liability associated with 
contaminated sites. There is no requirement that the Data Gap Report be submitted with the 
Questionnaire Response. Subsequently, on or about September 9, 2016, AMEC, on behalf of 
Corning, submitted the Data Gap Report to NCDEQ with the Remedial Investigation Work Plan 
for the Outparcel. Neither the Data Gap Report nor any other relevant and pertinent information 
about the Property have been withheld from NCDEQ. 

RESPONSES TO SPECIFIC ALLEGATIONS CONCERNING THE QUESTIONNAIRE CHECKLIST 

A VX alleges that responses to the following questions were false and misleading: 4, 6-8, 
and 10-14. As discussed below, none of the responses are false, misleading or otherwise in 
violation of any statute, regulation or rule. 

Question 4 

In response to Question 4, Shields responded as follows: 

4. Are site surface soils known to be contaminated? DY IRJ N 
If yes, or unknown, describe briefly on a separate page. 

In May 1989, approximately 538 tons of contaminated soil associated with a release from 
a "drywell" at the Outparcel were excavated and disposed offsite. As discussed in the Report for 
Site Remediation, Soil Removal, Corning Glass Works, AVX Facility, dated June 14, 1989 
(excerpts attached at Exhibit D), which was provided to NCDEQ, a small area of potentially 
contaminated soil related to the "drywell" could not be excavated due to potential undermining 
of a cooling tower. As reported in the Data Gap Report (attached as Exhibit E), a total of seven 
(7) soil samples out of 30 soil samples collected from depths of five (5) feet to nine (9) feet 
contained trace amounts of tetrachloroethylene ranging from 0.008 to 0.026 to mg/kg, which is 
slightly in excess of the Soil to Groundwater standard applicable at that time (0.005 mg/kg). Not 
only are these trace concentrations, but the soil samples are not surficial. As defined in the Data 
Gap Report, surface soil samples are defined to be at depths between 6 and 18 inches. 

The response to Question 4 is accurate and does not violate any statute, regulation or rule. 

Question 6 

In response to Question 6, Shields responded as follows: 

6. Is site sediment or surface water known to be contaminated? 0 Y ~ N 

If yes, or unknown, describe briefly on a separate page. 
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There is an unnamed drainage ditch located on the Property that flows intermittently and 
following rain events. Water samples are periodically collected from this ditch when sufficient 
water is available to sample. 

In addition to the Questiom1aire Checklist, the Questionnaire Response included 
additional information about the Property, including reference to periodic monitoring reports that 
were submitted to NCDEQ. In the Report of Groundwater Monitoring, May 2013 (the "May 
2013 Monitoring Report") and the Report of Groundwater Monitoring, November 2013 (the 
"November 2013 Monitoring Report"), which were submitted to and reviewed by NCDEQ prior 
to the REC eligibility determination, these reports indicated: 

Upstream and downstream samples were collected during the second quarter 
sampling event. The upstream sample was non-detect for all constituents. The 
downstream sample contained TCE at a concentration of 0.052 mg/L which 
exceeds the 2L standard (groundwater) of 0.003 mg/L and is also above the 
surface water standard for Class C, Nutrient Sensitive Waters (NSW), of 0.030 
mg/L based on Human Health Standards. 

May 2013 Monitoring Report, pp. 3-4 (excerpts attached as Exhibit F). 

Upstream and downstream samples were collected during the fourth quarter 
sampling event. The upstream sample was non-detect for all constituents. The 
downstream sample contained TCE at a concentration of 0.061 mg/L which 
exceeds the 2L standard (groundwater) of 0.003 mg/Land is also above the 
surface water standard for Class C, Nutrient Sensitive Waters (NSW), of 0.030 
mg/L based on Human Health Standards. 

November 2013 Monitoring Report, pp. 3-4 (excerpts attached as Exhibit G). 

Prior to making an eligibility determination, NCDEQ considered the periodic monitoring 
reports referenced in the Questionnaire Response. Murphy Depo., 62:5-14, 124:4-126:25, 
145:20-146:7, and 157:5-20 (excerpts attached as Exhibit H). At the time of reviewing the 
Questionnaire Response and prior to issuing the notice of eligibility, NCDEQ noted the 
discrepancy in the response to Question 6 and the May 2013 and November 2013 Monitoring 
Reports. Murphy Depo., 122:19-126:25 (excerpts attached as Exhibit H). In response to this 
discrepancy, NCDEQ did not request additional information from AMEC, but visited the 
Property to observe the drainage ditch. 

Q. But you were both looking at the drainage ditch or surface water because 
you had questions about it? 

A. We should give that thing a name so we know what to call it, but when we 
looked at the site and we read some of the reports on the site, we did have some 
questions, not in the scheme of things. They weren' t any of our big questions. 
Some of our bigger questions were is it off site? The neighborhood and the 
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houses across the street didn' t at that time, they didn't look as economically 
advantaged as they are now, and I was a little concerned, lots of kids, you know, 
is somebody playing in the stream, any of that, and going to the site, seeing how it 
was set up, it just did not - it sort of fell off the charts. 

Q. So you weren't as concerned after you visited this site, is that accurate? 

A. That is accurate. 

Murphy Depo., 126:8-25 (excerpts attached as Exhibit H) . 

In responding to Question 6, the response was not false or intended to mislead NCDEQ, 
and AMEC provided all relevant and pertinent information. There is no evidence that the 
response was anything more than a mistake. Murphy Depo., 110:24-111: 14; Walch Depo., 
85:23-86:24; Caulk Depo ., 117:16-118:11 ; Jesneck Depo., 59:13-60:2 (excerpts attached as 
Exhibit I). Prior to making its eligibility determination for the REC Program, NCDEQ was 
aware of the discrepancy between the response to Question 6 and past monitoring reports and 
determined that the Property was eligible for the REC Program. 

The response to Question 6 does not violate any statute, regulation or rule. 

Question 7 

In response to Question 7, Shields responded as follows: 

7. Has groundwater contamination affected any drinking water wells? Dy @N 

If yes, or unknown, please explain on a separate page. 

Prior to responding to Question 7, on August 29, 1989, a water well survey was 
performed, which indicated that no water supply wells or monitoring wells are located within 
1,500 feet of the Outparcel. This survey included the following: 

• Conducting a visual survey of drinking water wells; 
• Searching well construction records at NCDEQ's Groundwater Section; 
• Conversations with the City of Raleigh public utilities personnel; and 
• Reviewing Wake County Health Department's well inspection files. 

This survey complied with the standard of care for conducting drinking water well 
surveys. Therefore, based on this information, AMEC was not aware of any groundwater 
contamination that affected any drinking water wells prior to (or after) submitting the 
Questionnaire. 

The response to Question 7 is accurate and does not violate any statute, regulation or rule. 
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Question 8 

In response to Question 8, Shields responded as follows: 

8. What is the distance to the nearest downgradient drinking water well? 
>1500' 

Based on the water well survey, the response to Question 8 indicated that the nearest 
downgradient drinking water well is greater than 1,500 feet. 

The response to Question 8 is accurate and does not violate any statute, regulation or rule. 

Question 10 

In response to Question 10, Shields responded as follows: 

1 O. Are hazardous vapors, air emissions or contaminated dust migrating fnto occupied residential, 0 y [RI N 
commercial or industrial areas? 

If yes, or unknown, please explain on a separate page. 

At the time the Questionnaire Response was submitted to NCDEQ, there was no 
subsurface or vapor intrusion testing conducted on or off the Property. In November 2017, 
AMEC installed shallow and deep soil gas probes on and off the Property near the leading edge 
of the trichloroethylene plume to assess the potential risk of vapor intrusion at properties located 
to the east of the Property. The soil gas vapor sampling results from probes installed off the 
Property on the east side of the right-of-way of Atlantic A venue were below residential soil gas 
screening levels. 

The response to Question 10 is accurate and does not violate any statute, regulation or 
rule. 

Question 11 

In response to Question 11, Shields responded as follows: 

11 . Have hazardous substances known to have migrated off property at concentrations in excess O y [RI N 
of Branch unrestricted-use remediation goals? 

If yes. or unknown, please explain on a separate page. 

With the Questionnaire Response, AMEC submitted to NCDEQ the Off-Property 
Monitoring Well Report, which provided additional information regarding potential off-property 
contamination and groundwater sampling results for the off-property monitoring wells. 
Specifically, consistent with AMEC's response to Question 11 on the Questionnaire Checklist, 
the Off-Property Monitoring Well Report provided: 
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Monitoring well R W-12B is located at the eastern end of Corning/ A VX Site (Site) 
and the volatile organic compound (VOC) plume on the site. Due to VOC 
concentrations detected in this well during semi-annual groundwater monitoring. 
Corning elected to install two offsite monitoring wells along Ingram Drive to 
monitor possible offsite migration of the voe plume and the potential for any 
vapor intrusion sampling requirements. 

* * * * * 

The September 2013 sampling data indicated monitoring well MW-13A had no 
analyte concentrations above laboratory detection limits. Monitoring well MW-
13B had a concentration of bromodichloromethane at a concentration of 1.1 µg/l. 
The NC 2L groundwater standards for bromoodichloromethane is 0.6 µg/l. ... It 
is AMEC's opinion that the one analyte, bromodichoromethane, detected in MW-
13B, was introduced into the monitoring well during the drilling operation and 
derived from the make-up water source. 

Off-Property Monitoring Well Report, pp. 1, 5. Prior to making an eligibility determination, 
NCDEQ considered the Questionnaire Response and the Off-Property Monitoring Well Report. 
Murphy Depo., 65 :16-66:9, 135:4-15, and 150:12-151:11 (excerpts attached as Exhibit J). 

With respect to Question 11, NCDEQ anticipated that AMEC would have questions; 
however, after observing the locations of the off-property wells, NCDEQ determined the number 
of wells and location were reasonable and did not request further information from AMEC. 

Q. Okay. So you were aware that off site wells were installed or off property 
wells were installed prior to the questionnaire being submitted? 

A. Yes, it was mine and John, and I discussed it that it was our belief or 
understanding that they anticipated that would have been one of our questions 
after reading the questionnaire, we would have asked for some kind of further 
information on off property, off site groundwater levels. 

* * * * * 

Q. And what was your determination after visiting the site and reviewing the 
questionnaire? 

A. After visiting the site and reviewing the questionnaire, looking at the 
placement of the wells, it all seemed reasonable and within reasonable practice. 

Q. When you say it seemed within reasonable practice, are you talking about 
the location of the wells that was selected? 

A. I'm talking about the location of the wells that were selected and the 
number of wells and the other answers on the questionnaire. 
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Murphy Depa., 85:4-12, 86:4-15 (excerpts attached as Exhibit J). In fact, Sue Murphy, the 
primary employee at NCDEQ responsible for reviewing the Site Questionnaire Response and 
issuing the notice of eligibility, did not have any issues with Site Questionnaire Checklist and 
does not believe that the response to Question 11 violates the REC Rules. 

Q. So at the time though when you initially reviewed the questionnaire and 
determined the site to be eligible for the REC program, you didn't have any issues 
with question 11 or any of the other questions, did you? 

A. I did not. I felt that the level of due diligence used in preparing that 
was higher than most of the other questionnaires I receive. 

* * * * * 

Q. So we talked about the compliance orders. Are you aware that DEQ has 
alleged that AMEC and Mr. Shields violated the REC rules in connection with 
question 6 and 11? You can look at the questions if you want within the --. 

A. I'm not terribly familiar with the -- what's the name of it again, the action 
against Mr. Shields? 

Q. The compliance orders? 

A. The compliance orders. And 6 and 11 after the deposition, where I saw 
information on off-site surface water sampling, made me go back and look at 
these. And it was topic for discussion amongst our very small, close knit 
community of the IHSB and the REC, but that's my knowledge of it. 

Q. Is that a conversation between you and John Walch then? 

A. It could have been me and John Walch. It could have been me, Kim, John 
Walch, people who work for Kim. It was so unusual, set of circumstances, 
something that we all had to take out, look at all the sides and marvel over and 
express our opinions on. 

I remember that I personally did not find number 11 to be of any note. I did 
not find an objection to that answer. 

I had some concerns that I would have liked number six to have been explained 
better, but that's my personal opinion, which doesn't count for very much. 

Murphy Depa., 111:23-112:5, 157:21-158:23 (emphasis added) (excerpts attached as Exhibit J). 

After reviewing the Questionnaire Response and the Off-Property Monitoring Well 
Report and visiting the Property, in a March 10, 2014 letter, NCDEQ notified Corning that it 
determined that the Property is eligible for the REC Program. 
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The response to Question 11 is accurate and does not violate any statute, regulation or 
rule. 

Question 12 

In response to Question 12, Shields responded as follows: 

12. Has the local community expressed concerns about contamination at the site? 

If yes, or unknown, please explain on a separate page. 

At the time the Questionnaire Response was submitted to NCDEQ, to the best of 
AMEC's knowledge, the local community had not expressed any concerns about contamination 
at the Property; no person, including NCDEQ, had contacted AMEC or Corning to express a 
concern about contamination at the Property. 

The response to Question 12 is accurate and does not violate any statute, regulation or 
rule. 

Question 13 

In response to Question 13, Shields responded as follows: 

13. Based on current information, are there any sensitive environments located on the property 
(sensitive environments are identified in the Remedial Investigation Work Plans section of the 
IHSB" Guidelines forAssessment and Cleanup" at 

DY 

http:/lportat. ncdenr. org/web/wm/sf/sfa vailabledocs )? 

If yes, or unknown, please explain on a separate page. 

In responding to Question 13, AMEC followed the appropriate guidelines and mailed 
inquiries to each of recommended regulatory agencies. AMEC received responses from some of 
the agencies, but not all agencies. In responding to Question 13, Shields inadvertently did not 
consider or include an email dated October 14, 2013 from Nora Weaver of the Division of Water 
Resources ("DWR"). According to DWR, the area is classified as environmentally sensitive 
because the Property is located in the Marsh and Crabtree Creek watershed of the Neuse River 
Basin. All waters in the Neuse River Basin are classified as nutrient sensitive waters. 

Nonetheless, the Remedial Investigation Work Plan for the Outparcel, which was 
submitted to NCDEQ on or about September 9, 2016, identified the Property as environmentally 
sensitive. Specifically, the Remedial Investigation Work Plan stated: 

Ms. Nora Deamer with NCDEQ indicated that the Site is located in the Marsh and 
Crabtree Creek watershed of the Neuse River Basin. All waters within this basin 
are classified as nutrient sensitive waters and both creeks are officially listed as 
impaired on the NC 2012 303(d) list/NC 305b report. 
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Remedial Investigation Work Plan, p. 2 (excerpts attached as Exhibit K). Further, although 
nutrients are not a constituent of concern at the Property, the Remedial Investigation Work Plan 
stated: 

Due to this classification by the NCDEQ, Amee Foster Wheeler will attempt to 
eliminate sediment, nutrients, bacteria and any other pollutants from running 
offsite during project activities. 

Id. In addition to addressing this issue in the Remedial Investigation Work Plan, AMEC 
subsequently included the DWR email dated October 14, 2013 in the Remedial Investigation 
Work Plan as supporting information. 

The response to Question 13 does not violate any statute, regulation or rule. 

Question 14 

In response to Question 14, Shields responded as follows: 

14. Based on current lnformation, has contamination from the site migrated into any sensitive 
environments? 

If yes, or unknown, please explain on a separate page. 

DY [RJ N 

Although Shields' response to Question 13 did not identify the Property as 
environmentally sensitive because it is located in the Neuse River Basin, nutrients are not a 
constituent of concern at the Property. Nonetheless, AMEC subsequently: (i) identified the 
Property as environmentally sensitive because it is in the Neuse River Basin; (ii) provided the 
supporting information to NCDEQ; and (iii) took steps to eliminate sediment, nutrients, bacteria 
and any other pollutants from running offsite during project activities. 

The response to Question 14 does not violate any statute, regulation or rule. 

SETTLEMENT AGREEMENT 

On November 9, 2017, NCDEQ issued a Compliance Order with Administrative 
Penalties for Violations of REC Program Rules (the "Compliance Order") to AMEC. In the 
Compliance Order, NCDEQ alleged that the responses to Questions 6 and 11 of the 
Questionnaire Checklist violated the following REC Rules: (i) 15A NCAC 13C .0305(b)(4)(C), 
requiring acting with reasonable care and diligence and applying the knowledge and skill 
ordinarily required of registered site managers ("RSMs"); (ii) 15A NCAC 13C .0302(c), 
prohibiting false statements; and (iii) 15A NCAC 13C .0305(b )(8), requiring objectiveness and 
truthfulness in all reports and the inclusion of all relevant and pertinent information in reports 
when an omission would or reasonably could lead to a fallacious conclusion. 

14509998V.1 
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On August 14, 2018, AMEC and NCDEQ entered into a Settlement Agreement fully 
resolving all matters in controversy between them (attached as Exhibit L). Pursuant to the 
Settlement Agreement, NCDEQ withdrew and disclaimed any allegations, findings or 
conclusions in the Compliance Order that AMEC's actions were not consistent with 15A NCAC 
13C .0302(c) and 15A NCAC 13C .0305(b)(8). AMEC made no admission of liability or 
wrongdoing that the responses to Questions 6 and 11 were not consistent with 15A NCAC 13C 
.0305(b)(4)(C). AMEC also agreed to adopt certain procedures regarding REC sites in North 
Carolina. 

CONCLUSION 

On behalf of AMEC, we thank you for your consideration of this supplemental response. 
After you have reviewed the enclosed materials, we would appreciate the opportunity to talk 
with you to address any questions that you may have. Further, A VX has been making significant 
efforts to prejudice regulators and tribunals against AMEC. We, therefore, respectfully request 
to be present when A VX communicates with the Board about this inquiry or how it should be 
resolved. In closing, AMEC respectfully requests that the Board review committee find that 
there is no violation ofN.C. Gen. Stat. Chapter 89C or the Board Rules. 

Sincerely, 

Todd S. Roessler 
Counsel for AMEC Foster Wheeler Environmental and Infrastructure, Inc. also d/b/a Wood 

Attachments 

cc: Brad Knight 
William Casey (via email w/o attachments) 
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STATE OF NORTH CAROLINA 
 
COUNTIES OF WAKE AND NEW 
HANOVER 

IN THE OFFICE OF 
ADMINISTRATIVE HEARINGS 

 

 
AMEC FOSTER WHEELER 
ENVIRONMENTAL AND 
INFRASTRUCTURE, INC. ALSO d/b/a 
WOOD AND DANIEL SHIELDS  
 
  Petitioner, 
 
v. 
 
NORTH CAROLINA DEPARTMENT OF 
ENVIRONMENTAL QUALITY 
 

 Respondent, 
 

 
AVX CORPORATION, 
                       Respondent-Intervenor. 
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DANIEL C SHIELDS 
 
  Petitioner, 
 
v. 
 
NC DEPARTMENT OF 
ENVIRONMENTAL QUALITY, DIVISION 
OF WASTE MANAGEMENT, 
SUPERFUND SECTION 
 

 Respondent, 
 

 
AVX CORPORATION, 
                        Respondent-Intervenor. 
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SETTLEMENT AGREEMENT 

 The North Carolina Department of Environmental Quality (“DEQ”), Division of Waste 

Management (“DWM” or “the Division”) through its Superfund Section, and Petitioner AMEC 
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Foster Wheeler Environmental and Infrastructure, Inc. also d/b/a Wood, (“Petitioner AMEC” or 

“AMEC”) enter into this Settlement Agreement to resolve matters in controversy between them 

fully and finally.  DWM and Petitioner AMEC shall be referred to collectively herein as “the 

Parties.” 

 The Parties hereby stipulate that: 

1. DWM has established the Registered Environmental Consultant (“REC”) Program 

pursuant to N.C.G.S. § 130A-310.9 and the Rules promulgated thereunder, 15A 

N.C.A.C. 13C .0300, et seq. (“REC Rules”).  The REC Program provides a framework 

for private parties to undertake voluntary remedial actions at hazardous waste sites in 

order to expedite and encourage clean-up of these sites. 

2. Pursuant to REC Rule .0301(3), “‘Registered Environmental Consultant’ or ‘REC’ 

means an environmental consulting or engineering firm approved to implement and 

oversee voluntary remedial actions pursuant to G.S. 130A-310.9(c).” 

3. Pursuant to REC Rule .0301(4), “‘Registered Site Manager’ or ‘RSM’ means the key 

person or persons approved by the Division to manage all site activities and make 

certifications on behalf of the Registered Environmental Consultant in its role as 

consultant to responsible parties for implementation and oversight of a voluntary 

remedial action pursuant to G.S. 130A-3l0.9(c).” 

4. On October 8, 2015, DWM entered into an REC Administrative Agreement with 

Corning Incorporated to perform voluntary remedial actions at a portion of the 

Corning Glass Works Site (“Corning Site”), 3900 Electronics Drive, Raleigh, Wake 

County, North Carolina. AMEC was the REC for this project.   

5. To aid DWM in determining the Corning Site’s eligibility for entry into the REC 

Program, Petitioner Shields submitted a Site Cleanup Questionnaire Response 
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(“Questionnaire”) to DWM on November 14, 2013.  Mr. Shields responded to 

Question 6 on the Questionnaire as follows:   

 

Additionally, Mr. Shields responded to Question 11 on the Questionnaire as follows:  

 

6. Upon review of file documents submitted for the Corning Site as compared to the 

answers on the Questionnaire submitted by Shields, DWM has asserted that the 

answers to Question 6 and 11 on the Questionnaire submitted by Shields were 

incorrect.  As a result, DWM has asserted that AMEC violated the following REC 

Rules: 

a. 15A NCAC 13C .0305(b)(4)(C), requiring acting with reasonable care and 

diligence and applying the knowledge and skill ordinarily required of RSMs in 

good standing,  

b. 15A NCAC 13C .0302(c), prohibiting false statements, and  

c. 15A NCAC 13C .0305(b)(8), requiring objectiveness and truthfulness in all reports 

and the inclusion of all relevant and pertinent information in reports when an 

omission would or reasonably could lead to a fallacious conclusion.    

7. Based on the information in Paragraph 5, on November 9, 2017, DWM sent Petitioners 

the following:   

a. To Petitioner AMEC, DWM sent a “Compliance Order with Administrative 

Penalties for Violations of REC Program Rules, Corning Glass Works Site, 

Raleigh, Wake County, NC, NCD003195161” (“Administrative Penalty”).  In the 
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Administrative Penalty, DWM fined AMEC six thousand five hundred dollars 

($6,500) for violations of the REC Program rules listed in Paragraph 6.   

b. To Petitioner Shields, DWM sent a “Disqualification Order for Violations of REC 

Program Rules, Corning Glass Works Site, Raleigh, Wake County, NC, 

NCD003195161” (“Disqualification Order”).  In the Disqualification Order, DWM 

disqualified Shields as an RSM for violations of the REC Program rules listed in 

Paragraph 6. 

8. Pursuant to N.C.G.S. § 130A-22(a), the Secretary of DEQ may impose an 

administrative penalty on a person who violates rules promulgated pursuant to Article 

9 of North Carolina General Statutes Chapter 130A. The Secretary of DEQ has 

delegated the enforcement authority under N.C.G.S. § 130A-22(a) with respect to the 

enforcement of Article 9 of Chapter 130A, and the Rules promulgated thereunder, to 

the Director of the Division of Waste Management. The Director of the Division of 

Waste Management has, in tum, delegated the enforcement authority for Parts 3 and 

4 of Article 9 of N.C.G.S. § 130A to the Superfund Section Chief. 

9. Pursuant to REC Rule .0305(b), an REC failing to comply with the standards of 

professional responsibility set out in REC Rules .0305(b)(l) through (11) shall be 

subject to enforcement. 

10. Pursuant to REC Rule .0305(b)(4)(C), “[t]he REC and its RSMs shall comply with the 

following standards of professional responsibility . . .(4) In providing professional 

services all RSMs shall: (C) act with reasonable care and diligence, and apply the 

knowledge and skill ordinarily required of RSMs in good standing in the State at the 

time the services are performed.” 
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11. Pursuant to REC Rule .0305(b)(1), “[a]n REC shall at all times recognize its primary 

obligation is to protect public health, safety and welfare and the environment in the 

performance of professional services as an REC.”   

12.  Pursuant to REC Rule .0305(b)(11), “[a]ll RECs shall have knowledge of [the REC 

Program Rules].”   

13. The Parties have been correctly designated and that there is no question as to 

misjoinder or nonjoinder. 

14. AMEC has made or is making the following organizational changes regarding REC 

sites in North Carolina: 

a. Petitioner Shields is no longer employed by AMEC; 

b. AMEC has implemented a policy that, effective August 15, 2018, each RSM 

employed by AMEC must: 

i. be familiar with, and certify that he or she has familiarized himself or herself 

with, the REC Rules and guidance documents.  Furthermore each RSM 

should remain current on, bulletins, newsletters, and other updates 

regarding the REC program; and 

ii. either attend a training session or update provided by DEQ to the REC 

regulated community or review documents or information from such a 

training session or update at least once annually if such programs are offered 

by DEQ. 

c. AMEC has implemented a procedure pursuant to which all Site Cleanup 

Questionnaire Responses prepared by AMEC and submitted to DEQ on or after 

August 15, 2018, must be reviewed by the RSM responsible for the site and at least 

one other RSM employed by AMEC. 
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d. AMEC reserves the right to revise these policies and procedures in the future.  Any 

policy or procedural change shall be at least as protective as the policy or 

procedures stated in this Paragraph 14.  Prior to revising the policies or procedures 

addressed in this Paragraph 14 during any time within the next five (5) years, 

AMEC shall provide written notice to DEQ ten (10) days prior to the effective date 

of any such revisions. 

15. AMEC, which makes no admission of liability, violation, or wrongdoing, does not 

contest DWM’s allegations that the answers to Questions 6 and 11 on the 

Questionnaire were not consistent with 15A NCAC 13C .0305(b)(4)(C), which 

requires acting with reasonable care and diligence and applying the knowledge and 

skill ordinarily required of RSMs in good standing.   

16. DEQ withdraws and disclaims any allegations, findings, or conclusions in the 

Administrative Penalty and the Disqualification Order that AMEC’s actions were not 

consistent with 15A NCAC 13C .0302(c), prohibiting false statements, and 15A 

NCAC 13C .0305(b)(8), requiring objectiveness and truthfulness in all reports and the 

inclusion of all relevant and pertinent information in reports when an omission would 

or reasonably could lead to a fallacious conclusion. 

17. AMEC will not be disqualified from the REC Program with respect to the Site or 

generally, now or in the future, solely as a result of the Disqualification Order or the 

Administrative Penalty.   

18. DEQ and AMEC hereby mutually agree to release the other Party from the alleged 

violations set forth in the Administrative Penalty.  If new material information or facts 

come to light subsequent to the execution of this Settlement Agreement regarding the 

actions of Petitioner AMEC, this release is void. To the extent new material 
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information or facts come to light subsequent to the execution of the Settlement 

Agreement, DEQ shall contact AMEC at least two weeks prior to taking any new 

enforcement action concerning the alleged violations set forth in the Administrative 

Penalty.    

19. DEQ reserves the right to:  

a. consider this Settlement Agreement in any manner allowed by statute or regulation, 

but only to the extent the Settlement Agreement concerns 15A NCAC 13C 

.0305(b)(4)(C).  

b. take enforcement action against AMEC for any future, new, or different violations 

of the REC Rules, 15A NCAC 13C .0300, et seq.., or any other applicable 

environmental laws.  

c. consider this Settlement Agreement (only to the extent the Settlement Agreement 

concerns 15A NCAC 13C .0305(b)(4)(C)) in order to weigh, assess or otherwise 

calculate future penalties for future alleged violations of the REC Rules against 

AMEC.   

d. consider this Settlement Agreement (only to the extent the Settlement Agreement 

includes concerns 15A NCAC 13C .0305(b)(4)(C)) to determine the future 

eligibility of AMEC to serve and perform work as an REC for the Corning Site for 

future alleged violations of the REC Rules against AMEC.   

20. AMEC reserves the right to: 

a. file an action in the appropriate legal forum challenging DEQ’s reliance on this 

Settlement Agreement in any future legal action by DEQ against AMEC.   

b. file a Petition for Contested Case Hearing to challenge any future penalties assessed 

by DEQ pursuant to N.C. Gen. Stat. § 150B-23.  
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c. file a Petition for Contested Case Hearing pursuant to N.C. Gen. Stat. § 150B-23 to 

challenge any determinations made or enforcement actions taken by DEQ, 

including: (i) enforcement actions for future violations of the REC Rules of other 

applicable environmental laws; (ii) penalty determinations for future alleged 

violations of the REC Rules, and (iii) eligibility determinations concerning 

AMEC’s work as an REC for the Site for future alleged violations of the REC Rules 

by AMEC.     

21. DEQ shall not consider the findings of alleged violations of 15A NCAC 13C .0302(c) 

and 15A NCAC 13C .0305(b)(8) in the Disqualification Order or the Administrative 

Penalty for any purpose as to AMEC, including for the purposes of making 

determinations regarding the future eligibility of AMEC to serve and perform work as 

an REC for other sites or making determinations regarding any future alleged 

violations of the REC Rules against AMEC.  

22. Petitioner AMEC shall pay DWM six thousand and five hundred dollars ($6,500.00) 

(“Settlement Amount”) in full settlement of the Administrative Penalty. The 

Settlement Amount shall be paid within thirty (30) days of execution of the Settlement 

Agreement.  

23. The payment described in paragraph 22 shall be made by check and made payable to 

the “North Carolina Department of Environmental Quality” (or to “NC DEQ”), and 

delivered to the following address:  

    Inactive Hazardous Sites Branch 
    Division of Waste Management 

     N.C. Department of Environmental Quality 
     Division of Waste Management 
     1646 Mail Service Center 

     Raleigh, NC 27699-1646 
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  Prior to payment, DEQ may designate a specific person to receive payment. 
 

24. Petitioner AMEC agrees to file a Notice of Voluntary Dismissal With Prejudice of the 

contested case at the N.C. Office of Administrative Hearings within ten (10) days of 

the date this Settlement Agreement is fully executed by the Parties.  

25. The Parties agree that each shall bear its own costs related to any disputes covered by 

this Settlement Agreement.  Neither DWM nor Petitioner AMEC shall apply for 

attorney fees or costs under any rule or law, and neither shall be liable for any attorney 

fees, costs, or expenses incurred by the other.  

26. The Parties agree that the consideration for this settlement are the promises contained 

herein and that this Settlement Agreement contains the whole agreement between 

them relating to the subject matter hereof. 

27. This Settlement Agreement shall be binding upon the Parties, their successors and 

assigns, and is entered into knowingly, intelligently, and voluntarily upon execution 

by the undersigned, who represent and warrant that they are authorized to enter into 

this Settlement Agreement on behalf of the Parties hereto. 

28. This Agreement may be executed and delivered in counterparts by electronic mail, 

each of which so executed and delivered counterpart is original, and such counterparts, 

together, shall constitute but the same instrument.  
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EXHIBIT 17 



·1· · · · · · · ·UNITED STATES DISTRICT COURT
· · · · · FOR THE EASTERN DISTRICT OF NORTH CAROLINA
·2· · · · · · · · · · ·WESTERN DIVISION

·3· · · · · · · · ·CASE NO. 5:15-CV-543-FL

·4

·5· ·AVX CORPORATION,

·6· · · · · · · ·Plaintiff,

·7· · · ·vs.

·8· ·CORNING, INCORPORATED;
· · ·COMPONENTS, INCORPORATED;
·9· ·CORNING INTERNATIONAL
· · ·CORPORATION; CORNING SAS;
10· ·CORNING LIMITED; and CORNING
· · ·GMBH,
11
· · · · · · · · ·Defendants.
12

13

14

15· · · · · VIDEOTAPED DEPOSITION OF JOHN W. WALCH

16· · · · · · · · · ·(Taken by Plaintiff)

17· · · · · · · · ·Raleigh, North Carolina

18· · · · · · · · ·Tuesday, August 15, 2017

19

20

21· ·Reported by Lisa A. Wheeler, RPR, CRR

22

23

24

25

08/15/2017 John W. Walch
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·1· · · · A.· · Yes.

·2· · · · Q.· · -- and one of those is Division of Water

·3· ·Quality.· Is that now the Division of Water

·4· ·Resources?

·5· · · · A.· · It is.

·6· · · · Q.· · And do you see attached any response

·7· ·from the Division of Water Quality at the time?

·8· · · · A.· · I do not see any.

·9· · · · Q.· · So going back to that question, based on

10· ·current information, are there any sensitive

11· ·environments located on the property?· Yes, no, or

12· ·unknown.

13· · · · · · · Without having received -- it appears

14· ·without having received a response from the Division

15· ·of Water Quality, do you believe no -- yes, no, or

16· ·unknown are the more accurate --

17· · · · · · · · · ·MS. VILLASEÑOR:· Objection, form.

18· ·BY MR. WEBER:

19· · · · Q.· · -- responses there?

20· · · · · · · · · ·MS. VILLASEÑOR:· Excuse me.

21· · · · Objection, form.

22· · · · A.· · I -- I think unknown is a more accurate

23· ·response unless in the history of their site they

24· ·had other information.

25· · · · Q.· · Sure.· I'm talking about --
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·1· · · · A.· · So --

·2· · · · Q.· · -- the --

·3· · · · A.· · Right.

·4· · · · Q.· · -- the documents that you've looked at.

·5· · · · A.· · Correct.· Yeah.· Yes.· Unknown I think

·6· ·is a more accurate response.

·7· · · · Q.· · And then Page 14 -- I'm sorry.· Number

·8· ·14 on the next page, it says, based on current

·9· ·information, has contamination from the site

10· ·migrated into any sensitive environments?· And you

11· ·indicated that Number 13, maybe unknown was a more

12· ·accurate response.· And I think you indicated that

13· ·whether surface water was contaminated at the site

14· ·was not an accurate response.

15· · · · · · · Would yes, no, or unknown be a more

16· ·accurate response on Number 14?

17· · · · A.· · I believe unknown would be the more

18· ·accurate response.

19· · · · Q.· · Number 15, do you know of any

20· ·radioactive or mixed radioactive or chemical wastes

21· ·at the site?

22· · · · A.· · I do not.

23· · · · Q.· · And based on what you've seen in the

24· ·documents today, would having the benefit of the

25· ·data gap report and the historical information cause
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·1· ·you to raise additional questions regarding the

·2· ·condition of the site before you made a

·3· ·determination as to whether the site was eligible

·4· ·for the REC program?

·5· · · · · · · · · ·MS. VILLASEÑOR:· Objection, form.

·6· · · · A.· · Yes.

·7· · · · Q.· · And I think you indicated that this was

·8· ·the first time you'd seen the data gap report --

·9· · · · A.· · Yes.

10· · · · Q.· · -- is that right?

11· · · · · · · · · ·MR. WEBER:· Let's go ahead and take

12· · · · a break.

13· · · · · · · · · ·THE VIDEOGRAPHER:· Off record at

14· · · · 11:15 a.m.

15· · · · · · · · · ·(Whereupon, there was a recess in

16· · · · the proceedings from 11:15 a.m. to 11:33 a.m.)

17· · · · · · · · · ·THE VIDEOGRAPHER:· On record at

18· · · · 11:33 a.m.

19· · · · · · · · · ·MR. WEBER:· May I proceed?

20· · · · · · · · · ·THE REPORTER:· Yes, thanks.

21· · · · · · · · · ·MR. WEBER:· Thank you.

22· ·BY MR. WEBER:

23· · · · Q.· · I just have a few additional questions.

24· · · · A.· · Okay.

25· · · · Q.· · When your staff determines that a site
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·1· ·is eligible for the REC program, what is the next

·2· ·step physically with the files --

·3· · · · A.· · We --

·4· · · · Q.· · -- with the sites?

·5· · · · A.· · We send an REC eligible letter and

·6· ·that's pretty much the end of it.· The REC program

·7· ·and inactive sites branch, we have the same filing

·8· ·system.· So everything goes in the file and we

·9· ·typically don't have any more involvement with the

10· ·site unless they don't enter the REC program and it

11· ·would work its way up to be a high-risk site at

12· ·some point or if it came out of the REC program and

13· ·there's new data, we would look at it to see

14· ·whether there's anything new that would make it a

15· ·high-risk site.· And if it would stay REC eligible

16· ·if it came out of the REC program, we wouldn't do

17· ·anything.· It would just stay -- we might rank the

18· ·site at that point and it would stay in the hopper

19· ·until it worked its way to the top.

20· · · · Q.· · So the eligibility -- eligibility letter

21· ·we -- we looked at, something like that goes out to

22· ·the site?

23· · · · A.· · Yes.

24· · · · Q.· · And then does -- does the site -- do --

25· ·does the company always respond or is it just
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·1
· · · · · · · · ·UNITED STATES DISTRICT COURT
·2· · · · FOR THE EASTERN DISTRICT OF NORTH CAROLINA
· · · · · · · · · · · ·WESTERN DIVISION
·3
· · · · · · · · · ·CASE NO. 5:15-CV-543-FL
·4

·5
· · ·AVX CORPORATION,
·6
· · · · · · · · ·Plaintiff,
·7
· · · · ·vs.
·8
· · ·CORNING, INCORPORATED;
·9· ·COMPONENTS, INCORPORATED;
· · ·CORNING INTERNATIONAL
10· ·CORPORATION; CORNING SAS;
· · ·CORNING LIMITED; and CORNING
11· ·GMBH,

12· · · · · · · ·Defendants.

13

14

15

16· · · · · · VIDEOTAPED DEPOSITION OF KIM CAULK

17· · · · · · · · · ·(Taken by Plaintiff)

18· · · · · · · · ·Raleigh, North Carolina

19· · · · · · · · Thursday, August 17, 2017

20

21

22· ·Reported by Lisa A. Wheeler, RPR, CRR

23

24

25
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·1· ·that copy.

·2· · · · · · · If you can take a look -- I'm not going

·3· ·to ask you to read the whole document, but this

·4· ·document is from Arcadis, an individual named Mark

·5· ·Hanish, to John Waites at AVX Corporation dated

·6· ·April 5th, 2017, and it's called, Site Investigation

·7· ·Report.

·8· · · · · · · Is this the document that you remember

·9· ·that had sampling?

10· · · · A.· · I would be looking for one particular

11· ·figure.

12· · · · Q.· · Okay.· Well, if you don't --

13· · · · A.· · So...

14· · · · Q.· · -- if you don't know specifically, let's

15· ·look back -- look at Figure -- back in the 2.8

16· ·range.· And, actually, look at 2.9.

17· · · · A.· · I was going to --

18· · · · Q.· · Is that where you are?

19· · · · A.· · Yeah.

20· · · · Q.· · All right.· You beat me to it.

21· · · · A.· · All right.

22· · · · Q.· · Is this the figure that you were

23· ·discussing earlier regarding concentrations in soil

24· ·vapor?

25· · · · A.· · It looks like it because it's -- but
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·1· ·it's -- I had 11 by 17, a lot bigger.

·2· · · · Q.· · You do have your glasses now.· That's

·3· ·good.

·4· · · · A.· · Yeah, I think it is.

·5· · · · Q.· · All right.· So tell me -- if you look at

·6· ·Figure 2.9, do you understand that this is the

·7· ·Raleigh property we've been discussing?

·8· · · · A.· · Yes.

·9· · · · Q.· · And you see that bluish line that -- it

10· ·goes from left to right.· Do you understand that to

11· ·be the stream on the Raleigh property?

12· · · · A.· · Yes.

13· · · · Q.· · There is a -- well, what concerned you

14· ·about this report that caused you to -- to reach out

15· ·to Corning?

16· · · · · · · · · ·MS. VILLASEÑOR:· Objection, form.

17· · · · A.· · I was told by somebody in the department

18· ·that a report had come in with some vapor -- soil

19· ·vapor concentrations that looked -- basically they

20· ·had failed some screening levels and there was

21· ·comment made about residences across Atlantic

22· ·Avenue and those are sensitive issues to us these

23· ·days.· So when I was showed the map, showed the

24· ·data, get an idea of what the concentrations are,

25· ·we informed Corning that this data was in the
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·1· ·record and they should take a look at it as part of

·2· ·their investigation.

·3· · · · Q.· · And did you -- do you remember talking

·4· ·to Mr. Bennett about it?

·5· · · · A.· · Yes.

·6· · · · Q.· · Was he aware of this report when you

·7· ·talked to him?

·8· · · · A.· · I'm not sure back at the time.

·9· · · · Q.· · Did he -- did he act surprised that this

10· ·existed or did he say, yeah -- something like, yeah,

11· ·I've seen it, we're taking care of it or do you

12· ·recall?

13· · · · A.· · I don't recall.

14· · · · Q.· · All right.· Have you been out to the

15· ·property -- Raleigh property ever?

16· · · · A.· · I've driven by there.

17· · · · Q.· · Now, if we're looking, there's a -- a

18· ·road that is just to the left of Figure 2.9 and if

19· ·you see below 2.9, it's really small, but do you see

20· ·the AVX number 20453?· I just want to make sure

21· ·that -- this is very -- at the very, very bottom.

22· ·That's a Bates number below Figure 2.9.

23· · · · A.· · Say again where it is.

24· · · · Q.· · It's -- it's at the very bottom

25· ·right-hand corner of the page.
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·1· · · · A.· · On the -- in the margin?

·2· · · · Q.· · Yes.

·3· · · · A.· · Okay.

·4· · · · Q.· · Do you see that?· That's just the Bates

·5· ·number.· I want to make sure that we have it --

·6· · · · A.· · Okay.

·7· · · · Q.· · -- at the right page.

·8· · · · A.· · Gotcha.

·9· · · · Q.· · That's 20453, Figure 2.9.· There are

10· ·tables at the very right-hand edge of the map that

11· ·list the soil vapor concentrations, is that right?

12· · · · A.· · Yes.

13· · · · Q.· · And just to the left of that there is a

14· ·road.· You see that?· It travels top to bottom on

15· ·that map.

16· · · · A.· · The road's to the right of the sample

17· ·locations?

18· · · · Q.· · To the right of the sample locations, to

19· ·the left of the tables --

20· · · · A.· · Right.

21· · · · Q.· · -- that actually show --

22· · · · A.· · Yes.

23· · · · Q.· · Do you know what road that is?

24· · · · A.· · I believe it's Atlantic Avenue.

25· · · · Q.· · Have you traveled down that road?
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·1· · · · · · · ·UNITED STATES DISTRICT COURT
· · · · · FOR THE EASTERN DISTRICT OF NORTH CAROLINA
·2· · · · · · · · · · ·WESTERN DIVISION

·3· · · · · · · · ·CASE NO. 5:15-CV-543-FL

·4

·5· ·AVX CORPORATION,

·6· · · · · · · ·Plaintiff,

·7· · · ·vs.

·8· ·CORNING, INCORPORATED;
· · ·COMPONENTS, INCORPORATED;
·9· ·CORNING INTERNATIONAL
· · ·CORPORATION; CORNING SAS;
10· ·CORNING LIMITED; and CORNING
· · ·GMBH,
11
· · · · · · · · ·Defendants.
12

13

14

15· · · · · VIDEOTAPED DEPOSITION OF JAMES BATESON

16· · · · · · · · · ·(Taken by Plaintiff)

17· · · · · · · · ·Raleigh, North Carolina

18· · · · · · · · ·Thursday, June 22, 2017

19

20

21· ·Reported by Lisa A. Wheeler, RPR, CRR

22

23

24

25
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·1· · · · Q.· · I thought she was the state

·2· ·toxicologist.· Who is the state toxicologist?

·3· · · · A.· · Amy Risen newly hired to replace Ken

·4· ·Rudo, who was the state toxicologist until November

·5· ·or December, I believe.· Amy came on board within

·6· ·the month, I think June 1st, at the Division [sic]

·7· ·of Health and Human Services.

·8· · · · · · · · · ·MR. WEBER:· I may -- if I can have

·9· · · · five minutes, I may be finished with my

10· · · · questions, but I want to take a look at my

11· · · · notes and such and Ms. Knight may have some

12· · · · questions for you.

13· · · · · · · · · ·THE WITNESS:· Okay.

14· · · · · · · · · ·THE VIDEOGRAPHER:· We're off the

15· · · · record at 4:42 p.m.

16· · · · · · · · · ·(Whereupon, there was a recess in

17· · · · the proceedings from 4:42 p.m. to 4:51 p.m.)

18· · · · · · · · · ·THE VIDEOGRAPHER:· We are back on

19· · · · the record at 4:51 p.m.

20· · · · · · · · · · · ·EXAMINATION

21· ·BY MS. KNIGHT:

22· · · · Q.· · All right.· Mr. Bateson, we met off --

23· ·off the record earlier today.· I'm Stacie Knight.· I

24· ·represent the Corning Defendants in this case.· I

25· ·just have a -- hopefully just a handful of questions
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·1· ·for you.

·2· · · · · · · Would you agree that the REC program is

·3· ·beneficial?

·4· · · · · · · · · ·MR. WEBER:· Object to the form.

·5· · · · A.· · Yes.

·6· · · · Q.· · And explain why you think that.

·7· · · · A.· · Because it provides a means by which

·8· ·sites can be cleaned up with -- without delay

·9· ·associated with constraints on state staff review

10· ·of investigation reports or plans and proposed

11· ·remedies.

12· · · · Q.· · And would it be fair to say that it

13· ·is -- is a faster process to get a site to a no

14· ·further action status?

15· · · · · · · · · ·MR. WEBER:· Object to the form.

16· · · · A.· · In some cases.

17· · · · Q.· · And what -- what would happen if -- if

18· ·someone -- I think you mentioned earlier that

19· ·companies have come into the program and dropped out

20· ·for one reason or another.· If a party decides to

21· ·withdraw and no longer participate in the REC

22· ·program, would they still be subject to potential

23· ·state oversight?

24· · · · A.· · Yes.

25· · · · Q.· · So that option is always there?
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·1· · · · A.· · Yes.

·2· · · · Q.· · And if the state determines that a party

·3· ·is not complying with the requirements of the REC

·4· ·program, does it have the option to take action

·5· ·against that party?

·6· · · · A.· · Yes.

·7· · · · Q.· · There are deadlines that are set forth

·8· ·in the administrative agreement, correct?

·9· · · · A.· · Correct.

10· · · · Q.· · And are those -- would you describe

11· ·those as enforceable?

12· · · · · · · · · ·MR. WEBER:· Object to the form.

13· · · · A.· · I may be wrong, but I think the recourse

14· ·would be to -- to discontinue the agreement and

15· ·make the remediating party subject to the

16· ·requirements of Inactive Hazardous Sites Program

17· ·generally.

18· · · · Q.· · And I think you've mentioned this

19· ·earlier, but I just want to make sure.· Regardless

20· ·of which program you're in, the REC program or the

21· ·IHSB, the same standards are going to apply to the

22· ·cleanup, correct?

23· · · · A.· · Correct.

24· · · · Q.· · So the end goal is the same?

25· · · · A.· · Correct.
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·1· ·contamination.· Is this an e-mail that would suffice

·2· ·as that type of notification?

·3· · · · A.· · It appears to be that, yes.

·4· · · · Q.· · And on the first page Kim Caulk writes,

·5· ·thank you for the information.· We will upload it --

·6· ·I think there should be a to there -- electric --

·7· ·electronic files.· Since the data was collected near

·8· ·the edge of the property line, we understand the

·9· ·reasoning behind providing the notice even though

10· ·data apparently has not been collected off property

11· ·yet.

12· · · · · · · Do you see that?

13· · · · A.· · Yes.

14· · · · Q.· · Do you have any idea what Kim --

15· ·Mr. Caulk means there?

16· · · · A.· · Well, he's noting that it's technically

17· ·not off property and he acknowledges the fact

18· ·that -- that there's reason to notify us given that

19· ·surface water is flowing off property, you know,

20· ·quite -- you know, immediately adjac -- jacent to

21· ·the sample location.

22· · · · Q.· · Are you aware of AVX undertaking any

23· ·efforts to remediate any contamination at this

24· ·property, whether on-site or any off-site

25· ·contamination that may have migrated?
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·1· · · · A.· · I'm not aware of any.

·2· · · · Q.· · You testified earlier that -- or

·3· ·Mr. Weber asked you some questions about if you're a

·4· ·low risk site and you decide to drop out of the REC

·5· ·program, it might take the state some time to get

·6· ·around to you.· Do you remember that?

·7· · · · A.· · Yeah, the length of time would be a

·8· ·function of -- of workload and available staff

·9· ·resources.

10· · · · Q.· · So, I mean, it would seem to me under

11· ·that circumstance if you're a low risk site, the REC

12· ·program is probably a faster vehicle to closure.

13· · · · · · · · · ·MR. WEBER:· Object.

14· ·BY MS. KNIGHT:

15· · · · Q.· · Would that be a fair statement?

16· · · · · · · · · ·MR. WEBER:· Object to the form.

17· · · · A.· · The intent of the program is -- is -- is

18· ·not necessarily faster but just to facilitate the

19· ·cleanup in the absence of -- of staff resources.

20· ·Cleanups may take just as long, but they can get

21· ·started, so in that respect timeliness may be a --

22· ·a benefit of the program.

23· · · · Q.· · They can get started --

24· · · · A.· · Yeah.

25· · · · Q.· · -- more quickly?
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·1· · · · A.· · Yeah.· At a sooner date, yeah.

·2· · · · Q.· · Right.· Okay.

·3· · · · · · · · · ·MS. KNIGHT:· Okay.· I don't think I

·4· · · · have anything else.· I'm sure Steve will.

·5· · · · · · · · · ·MR. WEBER:· I have a couple things.

·6· · · · · · · · · · · ·EXAMINATION

·7· ·BY MR. WEBER:

·8· · · · Q.· · So we just looked a second ago at

·9· ·Plaintiff's 53, which was a March 9, 2017, e-mail

10· ·from Mr. Bennett to Mr. Caulk.

11· · · · A.· · Right.

12· · · · Q.· · Do you remember that?

13· · · · A.· · Yes, I have it right here, Number 53.

14· · · · Q.· · All right.· Well, let's go back to the

15· ·2012 data gap report.

16· · · · · · · · · ·MR. OSBORNE:· Excuse me, Steve, on

17· · · · Page 53 -- Plaintiff's 53 where?

18· · · · · · · · · ·MR. WEBER:· We're just -- I -- I

19· · · · want him to have them both.

20· · · · · · · · · ·MR. OSBORNE:· All right.

21· · · · · · · · · ·MR. WEBER:· We're holding that

22· · · · one --

23· · · · A.· · This e-mail and the data gap report.

24· · · · · · · · · ·MR. OSBORNE:· All right.

25· ·BY MR. WEBER:
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·1· · · · Q.· · All right.· If you can turn to Page 5 of

·2· ·the data gap report.· There is a discussion of the

·3· ·history.· It says -- if you look at Page 4 it says,

·4· ·contamination migration.· If you can go back one

·5· ·page.· I just want to show you the header.

·6· · · · A.· · Okay.

·7· · · · Q.· · And then going to the -- the next page

·8· ·under that section, the second paragraph, the large

·9· ·paragraph, last sentence says, however,

10· ·concentrations of TCE in the surface water stream in

11· ·this area were observed at approximately .087

12· ·milligrams per liter in 2011 exceeding the surface

13· ·water screening level.

14· · · · · · · So the consultant knew in 2011 that

15· ·the -- there was TCE in the surface water stream.

16· ·Is that your understanding?

17· · · · · · · · · ·MS. KNIGHT:· Object to the form.

18· · · · A.· · Yeah.

19· · · · Q.· · And then we looked at the conclusion on

20· ·Page 15.

21· · · · A.· · Of the data gap report?

22· · · · Q.· · Yes.· And the -- again, the last two

23· ·sentences of the first bullet say, concentrations of

24· ·the CVOCs in the surface water have historically

25· ·exceeded 2B surface water standards.
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PPAB 4504014v4 

UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 

5:15-CV-543-FL 

 

AVX CORPORATION, 

 

Plaintiff, 

 

v. 

 

CORNING INCORPORATED, et al., 

 

Defendants. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

MEMORANDUM OF LAW 

IN SUPPORT OF AVX 

CORPORATION’S MOTION FOR 

SUMMARY JUDGMENT AS TO ITS 

CERCLA, NEGLIGENT 

MISREPRESENTATION, AND 

UNFAIR AND DECEPTIVE  

TRADE PRACTICE CLAIMS 

________________________________________ ) 

 

 

 

INTRODUCTION 

After full discovery, there are no probative facts to support the attempts of an admitted 

mass polluter to evade responsibility for the remediation of the property that it admits it polluted, 

and to shift the responsibility to a party that never used or disposed of the chemical in question at 

the property.  Accordingly, plaintiff AVX Corporation (“AVX”) is entitled to summary judgment 

against defendants Corning Incorporated, Components, Incorporated; Corning International 

Corporation; Corning SAS; Corning Limited; and Corning GMBH (collectively, “Corning”) as 

to AVX’s claims for cost recovery under CERCLA § 107, for contribution from Corning under 

CERCLA § 113, for negligent misrepresentation, and for Unfair and Deceptive Trade Practices 

Act (“UDTPA”). 

FACTUAL BACKGROUND 

Facts relevant to the Motion are recited below.  These facts have been set forth in prior briefs, 

but are included here for the convenience of the Court. 
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I. OVERVIEW. 

 

In its simplest form, this is a lawsuit in which AVX is asking this Court to require 

Corning to clean up massive amounts of environmental contamination that Corning admits it 

caused on the Property.  Corning admits it used trichloroethylene (“TCE”) and caused TCE 

contamination on Property that AVX now owns.  Although Corning contractually accepted 

legal responsibility for cleaning up the contamination when it sold the Property to AVX in 1987, 

Corning continues to evade and avoid its contractual and regulatory obligations.  To this day, 

Corning still has failed to clean up the contamination over thirty years later, and now claims it 

will take another thirty years to finish the cleanup – over half a century in total. 

Corning operated a manufacturing facility at the property at issue in this lawsuit located 

at 3900 Electronics Drive in Raleigh, North Carolina (the “Property”), for almost 25 years, from 

approximately 1962 to 1987.  DE-180 at ¶ 1; DE-181 at 5.  During its ownership of the Property, 

Corning used TCE and caused significant environmental contamination to soil and groundwater 

as a result of, among other things, Corning’s operation of an illegal injection well that Corning 

designed, built, and used at the Property.  Id. ¶ 2; DE-181 at 384-387.  Corning admits it caused 

high levels of TCE soil and groundwater contamination as a result of Corning’s use of the 

injection well.  Id. ¶ 3.  In fact, the State of North Carolina (the “State”) determined that the 

injection well was illegal and informed Corning that the illegal injection well “constitutes a 

violation of N.C. Water Quality Standards Applicable To Groundwaters.”  Id. ¶ 4; DE-181 at 11.  

In 1991, the State issued Corning a notice of violation (“NOV”) indicating that Corning’s illegal 

injection well violated two North Carolina statutes and two State rules.  Id. ¶ 5; DE-181 at 13-15. 

In addition to the contamination associated with Corning’s illegal injection well, recent 

sampling has confirmed the results of initial testing in 1987 and 1989 that TCE is present at 
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depths under and around the manufacturing plant where Corning operated a TCE vapor 

degreaser (the “Plant”).  Id. ¶ 6; DE-181 at 18-59; DE-182 at 272. 

Those reports and findings indicate the presence of Corning’s harmful chemicals in the 

soil, surface water and groundwater on the Property, but the reports and findings by Corning 

never fully defined the vertical or horizontal extent of the contamination, as required by the State 

on at least five separate occasions.  Id. ¶ 7; DE-181 at 11, 60, 62, 66, 87.  In 1992, Corning’s 

environmental consultant installed a pump and treat groundwater remediation system at the 

Property (the “Remediation System”).  Id. ¶ 8; DE-181 at 5, 149.  AVX leased to Corning an 11-

acre portion of the Property to allow Corning “to construct, maintain and operate” the 

Remediation System.  Id. ¶ 9; DE-181 at 264.  Corning only intermittently operated the system 

from 1992 to July 1996, March 1997 to November 2008, and then again “in a very limited 

extent” starting in March 2013.  Id. ¶ 10; DE-181 at 293.  At one point, Corning shut the system 

down for five years and senior management at Corning concluded that re-starting the system was 

a “low priority” for Corning senior management.  Id. ¶ 11; DE-181 at 293, 315.  Recent testing 

now confirms that this contamination has moved off-site into an adjacent residential 

neighborhood.  Plaintiff’s Supplemental Statement of Undisputed Material Facts (“Supp. SOF”) 

¶ 102. 

II. FACTUAL BASIS OF AVX’S CLAIMS AGAINST CORNING UNDER CERCLA 

SECTIONS 107 AND 113. 

A. Not a single witness – not one – of Corning’s and AVX’s employees who 

worked at the Plant have testified that AVX used or released TCE at the 

Property. 

In this case, there is no factual evidence that AVX used or released TCE at the Property.  

Thirty-nine depositions have been taken in this case – over 7,200 pages of testimony.  Not a 

single witness who worked at the Plant during AVX’s period of operation has testified that AVX 
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used or released TCE at the Property.  Supp. SOF ¶ 122.  This includes individuals who worked 

for Corning; and some who worked for Corning and then later for AVX; and then some who 

worked for AVX.  Id.  The testimony is compelling, overwhelming, and universal.  Some of the 

testimony includes the following: 

• David Ballenger  – Employed as an engineer at the Plant from 1976-2005 including 

employment by both Corning and AVX.  After Mr. Ballenger left AVX in 2005, he again 

worked for Corning at a different site for a period of time.  Mr. Ballenger started as 

product development engineer and left as engineering plant manager.  Mr. Ballenger 

worked at a similar manufacturing plant (KEMET Corporation in Simpsonville, SC) prior 

to joining Corning in 1976.  He was surprised to find that TCE was not used in processes 

by Corning at the Property when he joined Corning at the Property in 1976 since TCE 

had commonly been used at KEMET.  He knew of no TCE use by Corning or AVX at 

the Property during his tenure from 1976-2005 and testified that Corning used a paper 

belt with a water-based cleaning system.  DE-180 ¶ 67; DE-182 at 38-50. 

• Martha Girolami – Employed as Plant Environmental Engineer from 1984-2007.  Ms. 

Girolami worked for both Corning and AVX, and then as a contract employee for AVX 

from 2001 to approximately 2007.  Ms. Girolami testified that she was not aware of any 

TCE use at the Property.  Ms. Girolami testified that the Plant used no solvents, and 

that she would have been the person dealing with TCE at the Plant if it had been used 

there.  DE-180 ¶ 68; DE-182 at 51-60. 

• Richard Gould – Employed by AVX since 1977 (except a 4-year break) and Plant 

Manager from 1997-2000.  Mr. Gould testified that he was not aware of AVX’s use of 

TCE while he was employed at the Plant.  DE-180 ¶ 69; DE-182 at 61-62. 

• Ronald Tidwell – Employed at the Plant by Corning from 1983 to 1987 and by AVX 

from 1987 to 1993.  Mr. Tidwell initially worked in production but ultimately worked for 

AVX as an environmental health and safety technician.  Mr. Tidwell testified that he 

did not recall either Corning or AVX ever using chlorinated solvents.  DE-180 ¶ 70; 

DE-182 at 63-67. 

• Jennifer Snyder – Employed by AVX as an environmental engineer from 1994 to 1996.  

For the past twelve years, Ms. Snyder has worked for the United States Environmental 

Protection Agency as an Environmental Engineer.  Ms. Snyder testified that she had no 

knowledge of either TCE or Freon being used at the Plant during her time employed 

there.  DE-180 ¶ 71; DE-182 at 68-69. 

• John Lawing – Employed by Corning as a process engineer at the Plant from 1972 to 

1980 and employed by AVX at the Plant as general manager for approximately 5 years in 

the 1990’s.  Mr. Lawing testified TCE was not a material accepted for use as part of 

the engineering projects on which he worked.  DE-180 ¶ 72; DE-182 at 70-72. 
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• Dave Himberger – Employed by Corning from 1973 to 1987 and by AVX from 1987 to 

2013, the year operations at the Property ceased.  Mr. Himberger actually locked the door 

the day that AVX closed the Plant.  Mr. Himberger held many positions in Raleigh at 

Corning and at AVX.  Mr. Himberger does not recall TCE ever being used at the 

Property.  Mr. Himberger never saw TCE being used at the Property and never 

heard of TCE being used at the Property.  If TCE had been used at the Property 

while he was there, he would have known about it.  DE-180 ¶ 73; DE-182 at 73-74.  

Corning claims that Dave Himberger testified that AVX used TCE at the Plant.  Mr. 

Himberger’s deposition transcript says no such thing; nor does his declaration.  Id. 

• Dennis Oldland – Employed by AVX from 1984 to 2014.  Mr. Oldland served as 

Corporate Safety Manager until 1996 when Mr. Oldland also assumed duties as 

Corporate Environmental Manager.  Mr. Oldland audited the Plant on numerous 

occasions to verify compliance with corporate policies and procedures.  Mr. Oldland 

testified that TCE was never found on-site during audits, and that despite AVX’s 

historical use of solvents at other locations, the Plant had determined a different 

method to accomplish its operations that did not use solvents before AVX began 

operating at the Plant.  DE-180 ¶ 74; DE-182 at 75-79.  Corning claims that Dennis 

Oldland testified that AVX used TCE at the Plant.  This simply is not the case. 

• Larry Blue – Employed by AVX from 1996 to 2013 as an Environmental Engineer.  Mr. 

Blue audited the Plant during that time (estimated 10-20 plant inspections) to verify 

compliance with corporate policies and procedures.  Mr. Blue testified that he never 

observed TCE being used at the Plant since he started working there in 1996.  DE-

180 ¶ 75; DE-182 at 80-81. 

• Corning employees also provided information to Ms. Ford, the individual who conducted 

the environmental due diligence audit, during Ms. Ford’s TCE investigation, including 

Clark Wormer, Corning shift foreman for the resistor line.  Mr. Wormer informed Ms. 

Ford that Corning had used TCE at the Property in vapor degreaser operations 

(two degreasers) from approximately 1965 to 1972.  DE-180 ¶ 76; DE-182 at 233. 

Not a single one of these Corning/AVX employees were aware of TCE use by Corning 

after 1972.  Further, not a single one of these Corning/AVX employees were aware of TCE use 

or release by AVX at any time at the Property.  This testimony corroborates the information Ms. 

Ford gathered from Corning itself in 1987 that Corning used TCE from approximately 1965 to 

1972, but not from 1972 to 1987, and not in 1987 when AVX bought the Property from Corning.   

• Not a single Corning or AVX employee remembers any use of TCE at the 

Property after 1972.   

• Not a single Corning or AVX employee remembers the use or release of TCE by 

AVX at the Property at any time. 
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Even a $21 billion dollar company like Corning with its vast financial resources was 

unable to hire enough private investigators or others to find a single person who worked at the 

Plant during Corning’s ownership or AVX’s ownership to say AVX used or released TCE at the 

Plant.  And why not?  Because it did not happen. 

B. Review of Hazardous Waste Annual Reports, Disposal Manifests, Resource 

Conservation and Recovery Act (RCRA) Inspections, Material Safety Data 

Sheets (MSDSs) and Reported Releases. 

Many plant files still exist.  The files include disposal manifests, Hazardous Waste 

Annual Reports, Resource Conservation and Recovery Act (“RCRA”) Inspections and Material 

Safety Data Sheets (“MSDSs”).  Not surprisingly, none of these files indicate use or release of 

TCE during AVX’s ownership of the Property.  These files are discussed below. 

All 16 separate RCRA inspections performed by the State’s Solid and Hazardous Waste 

regulatory personnel from 1982-2007 do not identify any TCE.  DE-180 ¶ 77; DE-182 at 82-200.  

In fact, the 1987 (the year the property was sold to AVX by Corning) inspection report includes a 

specific section concerning solvents.  TCE, a common solvent during that time period, is shown 

as not being present.  DE-180 ¶ 78; DE-182 at 111.  In summary, detailed RCRA inspections 

performed by a number of different North Carolina regulatory agency personnel over 25 years do 

not note TCE a single time, but do indicate that TCE was not present at the Property the year 

AVX purchased the property (1987). 

Review of Hazardous Waste Annual Reports during AVX’s 26-year period of operation 

identifies no TCE.  DE-180 ¶ 80; DE-182 at 201-228.  Review of Hazardous Waste Annual 

Reports for time periods during Corning’s ownership shows that 8 pounds (which equates to less 

than 1 gallon) of virgin (i.e., unused) TCE were shipped offsite by Corning for disposal in 1987 

as part of a lab pack.  DE-180 ¶ 79; DE-182 at 203.  Disposal of a small amount of TCE by 
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Corning (DE-180 ¶ 81; DE-182 at 203) directly before Corning’s sale of the Property to AVX 

coincides with: 

1. The hazardous waste disposal documented by Ms. Ford that appears to have 

included Corning’s removal of all Corning’s hazardous waste as part of AVX’s 

purchase of the Property and prior to AVX’s acquisition of the Property and 

operation of the Plant;  (DE-180 ¶ 81; DE-182 at 243) 

2. The presence of a 1986 MSDS for TCE during Corning’s ownership in the facility 

records;  (DE-180 ¶ 82; DE-182 at 246) 

3. Mr. Ballenger’s testimony that he recalls Ms. Girolami telling him that the 

Property had received a sample of TCE at some point and the Property had to 

dispose of it; and (DE-180 ¶ 84; DE-182 at 321-322) 

4. Hazardous Waste Annual Reports after 1987 identify no TCE disposal, including 

the 1988 Hazardous Waste Annual Report that specifically notes that TCE was 

not present at the Plant.  (DE-180 ¶ 83; DE-182 at 201-228) 

With respect to the F002 waste identified on the Hazardous Waste Annual Reports, Ms. 

Girolami testified that the F002 waste did not include TCE.  DE-180 ¶ 85; DE-182 at 59. 

Review of facility records identified three MSDSs for products containing low 

percentages of TCE.  DE-180 ¶ 86; DE-182 at 252-268.  As indicated in Mr. Ballenger’s 

testimony, the fact that facility records contain MSDSs does not mean that those chemicals were 

used at the Property.  DE-180 ¶ 87; DE-182 at 47-50.  The materials are as follows: 

• Accelerator 4, an adhesive, that contains two CVOCs:  TCE (15%) and methylene 

chloride (70%).  DE-182 at 252-257. 

• WELD-ON 3, an adhesive.  It contains the same two CVOCs:  TCE (9%), and methylene 

chloride (90%).  DE-182 at 258-259. 

• Lens Clens, a cleaner for optical lenses that contains less than 1% TCE.  DE-182 at 260-

268. 

None of these materials is TCE of the type historically used in manufacturing and 

degreasing operations.  Corning has identified no evidence that these materials were used, 

spilled, or released during AVX’s ownership of the Property.  TCE content is much lower than 
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other components (methylene chloride) or virtually absent (Lens Clens at <1% TCE) in all three 

materials, so if these materials had been released (and there is no evidence that they were 

released), methylene chloride would also have been detected, since all of these materials (except 

for Lens Clens) contained that substance.  Of course, methylene chloride has not been detected in 

any significant quantities in environmental samples collected at the Property, thereby confirming 

that materials containing methylene chloride and TCE identified by these MSDSs have not been 

released at the Property.  The presence of massive TCE contamination by Corning was, however, 

well documented prior to AVX’s ownership.  DE-180 ¶ 3. 

Additionally, Ms. Ford and Corning personnel she interviewed at the time of her 1987 

audit did not identify these materials as sources of TCE.  DE-180 ¶ 88; DE-182 at 229, 279, and 

302.  Since MSDSs are typically maintained for all materials brought onto industrial sites as 

required by OSHA since 1983, it is common to have MSDSs for many materials that are used in 

extremely small volumes.  DE-180 ¶ 89; DE-182 at 47 and 322.  This fact is demonstrated by 

“Chemical / Haz-Mat’l Inventory Forms” (Chemical Inventory Forms) from 1992 and 1993 that 

list “Indust. Optical Cleaner #1, #2, #3, and #4” as stored in the Maintenance Area.  DE-180 ¶ 

90; DE-182 at 270-271.  There is no indication that these cleaners contained TCE.  DE-180 ¶ 91; 

DE-182 at 270-271.  Even assuming these chemicals are Lens Clens (which cannot be confirmed 

from the inventory), the quantities listed are only 3-6 ounces of each.  Id.  They are also listed as 

sample packages for use with a laser.  The Chemical Inventory Forms include lists of chemicals 

present in the Boiler Room, Maintenance Shops, and Maintenance Stock Rooms.  DE-180 ¶ 92; 

DE-182 at 270-271.   These lists are detailed, and do not include a reference to TCE.  Id. 

At the end of the day, 538 tons of TCE-contaminated soil was excavated during 

Corning’s ownership of the Property, which was roughly 30-35 truckloads of soil.  DE-181 at 92.  
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That was not caused by a six-ounce bottle of lens cleanser with almost no TCE in it, or other 

products with very low percentages of TCE, even if they were used (and there is no evidence in 

the record that they were used).  Finally, there is absolutely no evidence of TCE releases during 

AVX’s ownership of the Property. 

When AVX acquired the Property, AVX also inherited existing records, which would 

have included MSDSs for many chemicals, some of which may not have still been in use.  DE-

180 ¶ 93; DE-182 at 47-50; Supp. SOF ¶ 104.  This fact is reflected in Mr. Ballenger’s testimony 

regarding management of MSDSs at the Plant by both Corning and AVX.  Id.  Mr. Ballenger 

testified that the presence of an MSDS does not necessarily indicate use at the Plant, testifying 

that because the facility “didn’t do a real good job of obsoleting…there may have been some 

obsolete materials.”  Id.  “So I can't positively say that the existence of an MSDS indicated usage 

in the [Raleigh] plant.”  Id. 

Corning also claims that AVX released Freon at the Property.  There is no documentation 

in the record to suggest that AVX used, much less released, Freon.  On the other hand, in her 

audit prior to AVX’s purchase of the Property, Ms. Ford “observed the drum marked ‘Freon’ 

tipped on its side during my site visit.”  DE-180 ¶ 94; DE-182 at 229.  This observation indicates 

that Corning’s waste handling practices allowed at least one Freon drum to tip over, and those 

Corning practices could have resulted in releases of Freon.  Furthermore, Corning suggests that 

Corning could not have released Freon based on Freon’s half-life.  This is inaccurate in that 

Freon would still be present and detectable if Corning released Freon during Corning’s 

ownership of the Property prior to the sale to AVX in November of 1987. 

Corning claims – without evidentiary support – that simply because AVX performed 

degreasing operations, then AVX must have used TCE as a degreaser.  This claim is contrary to 
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the evidence.  Mr. Ballenger testified that AVX used water for cleaning in its operations.  DE-

180 ¶ 95; DE-182 at 44-45.  There is no TCE of the type that would be used in parts cleaning in 

chemical inventories or identified in numerous RCRA inspections.  Corning and AVX 

employees have testified that there was no TCE use, except by Corning from approximately 

1965-1972.  DE-180 ¶¶ 67-76.  Further, Ms. Ford conducted an audit of Corning’s operations 

prior to Corning’s 1987 sale of the Property to AVX, including a specific investigation for TCE 

usage at the Property, and Ms. Ford did not identify any degreasing operations that used TCE at 

that time.  DE-180 ¶ 96; DE-182 at 229-245 & 279-320.  Given these facts, Corning’s claim that 

the simple presence of degreasing activities equates to TCE use by AVX is without basis. 

In addition, Corning suggests that AVX “potentially” used TCE-containing degreasers to 

clean chiller coils or used a TCE-containing alternate refrigerant to CFC-12 in its air 

conditioning units.  Corning insinuates that because AVX had chiller systems and air 

conditioning systems, AVX likely used cleaners or refrigerants containing TCE.  However, 

again, Corning has not been able to produce any evidence that AVX actually used such materials 

– because that evidence does not exist.  Indeed, the evidence is to the contrary. 

Plant and agency files identify a single release that occurred during AVX’s operation of 

the Property.  DE-180 ¶ 97; DE-182 at 54-56.  Approximately 200 gallons of treated wastewater 

overflowed a trench system on February 6, 2001, and travelled off the loading dock.  Id.  The 

release was quickly reported to Ryan Faw, Industrial Pre-treatment Coordinator for the City of 

Raleigh Utilities Department.  DE-180 ¶ 98; DE-182 at 323-324.  Soil that had come into contact 

with the rinse water was quickly excavated, tested, and disposed offsite as non-hazardous waste.  

DE-180 ¶ 99; DE-182 at 323-324.  The soils were reported to contain only trace amounts of 

nickel and lead.  The circumstances of the release are contained in a letter from Ms. Girolami to 
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Burrell Brock III of the City of Raleigh. DE-180 ¶ 100; DE-182 at 323-324.   Ms. Girolami 

testified regarding the release and that the release did not contain any solvents such as TCE or 

other hazardous materials.  DE-180 ¶ 100; DE-182 at 54-56.   

III. FACTUAL BASIS OF AVX’S NEGLIGENT MISREPRESENTATION AND 

UDTPA CLAIMS AGAINST CORNING. 

A. The 2012 Secret Data Gap Report. 

In 2012, Corning commissioned an internal report by its consultant, Wood, PLC 

(“Wood”) (formerly AMEC Foster Wheeler), that contained the following conclusions regarding 

the need for further assessment of contamination at the Property (the “Secret Data Gap Report”): 

DE-180 ¶ 36; DE-181 at 488. 

1. Based on the data obtained, additional assessment is required to delineate the 

vertical and lateral extent of the [subject contaminants] in the [specified 

groundwater] zones, as well as to determine the horizontal limit of impact in the 

shallow saprolite aquifer.  In addition, it needs to be determined if the [subject 

contaminants] have migrated off the property and if the concentrations of [subject 

contaminants] present a vapor intrusion threat to the residential properties to the 

east.  Concentrations of the [subject contaminants] in the surface water have 

historically exceeded 2B Surface Water Standards.  Additional surface water 

testing is necessary off-site to determine concentrations in the surface water in the 

residential areas.  Id. ¶¶  37-40. 

2. The soil data collected as part of this [secret] data gap evaluation demonstrated 

that concentrations of [subject contaminants] remain in the former excavation 

area.  Id. ¶ 41. 

3. A vertical downward groundwater flow gradient was measured in deep saprolite 

to [specified groundwater] wells and deeper into bedrock.  This indicates that 

contamination is being transported deeper.  The vertical extent of the [subject 

contaminants] impact has not been defined.  Horizontal groundwater movement in 

shallow and deep saprolite zones indicate groundwater to surface water pathways 

are present and that off-site groundwater impact is highly possible with vapor 

intrusion issues yet to be evaluated that could impact off-site residents.  Id. ¶¶ 42-

46. 

4. The remediation strategy and cost evaluation was based on the incomplete vertical 

and horizontal definition of the groundwater plume.  Id. ¶ 47. 
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5. The groundwater site pump and treat system should be operated in a limited 

capacity to further detain plume movement off site until a permanent treatment 

solution is implemented, or until it is known that no off-site impacts to human 

health are present (i.e., via surface water exposure, vapor intrusion, etc.).  Id. ¶ 48; 

DE-181 at 489. 

6. The site should be moved into the [State Registered Environmental Consultant 

(“REC”)] program to complete [remedial investigation] activities and begin 

remedial activities.  The [remedial investigation] activities should be completed to 

confirm there is no threat to nearby residences either due to the intrusion of 

vapors, or exposure to impacted surface water.  Prior to implementation of any 

remediation strategy, the extent of impact must be defined in groundwater.  The 

remediation strategy and pathway can be adjusted so that additional technologies 

can be considered as needed.  Id. ¶¶ 49-52. 

Wood recommended to Corning that Corning keep the 2012 Secret Data Gap Report 

secret from the State.   DE-180 ¶ 62; Supp. SOF ¶ 107; DE-182 at 7.  Corning agreed and kept 

the 2012 Secret Data Gap Report secret from the State and from AVX for over four years.  Supp. 

SOF ¶ 108. 

B. The REC Program. 

In an effort to continue to delay cleanup of the Property and in an attempt to cap its 

cleanup liability, Corning sought entry into the REC Program.  Corning’s consultant testified that 

cleanup under State supervision was more stringent and less flexible than the REC Program 

because the REC Program was purely voluntary and cleanup was conducted with no State 

oversight.  Supp. SOF ¶ 107.  At the direction of Corning, the REC and the REC’s Senior 

Principal Engineer, Daniel C. Shields, P.E. (“Shields”), prepared a document called “Site 

Cleanup Questionnaire Response” dated November 1, 2013 (“REC Program Questionnaire 

Response”) that included falsified sworn responses, and submitted the REC Program 

Questionnaire Response to NCDEQ under oath, to allow Corning to gain entry into the REC 

Program and avoid a more expensive cleanup under State supervision.  DE-180 ¶¶ 53-55, 59-63; 

DE-181 at 511-522, 488-489; DE-182 at  7, 9-21, 325-328.  
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At least nine of the statements in the REC Program Questionnaire Response that Shields 

signed, sealed and certified were false and misleading and were known to be false and 

misleading at the time of submission.  DE-180 ¶¶ 59-61, 63-65; DE-181 at 488-489, 517-519; 

DE-182 at 9-37, 325-328.  In particular, the sworn responses were contradicted by the 2012 

Secret Data Gap Report discussed above.  DE-180 ¶ 59; DE-181 at 488-489, 517-519.  Shields, 

the REC and Corning intentionally decided not to provide the 2012 Secret Data Gap Report to 

NCDEQ and instead chose to keep it a secret at the time the REC Program Questionnaire 

Response was submitted seeking Corning’s admission into the REC Program.  DE-180 ¶ 62; DE-

182 at 7.  In fact, Shields himself told Corning in an e-mail that the REC had not submitted the 

2012 Secret Data Gap Report to NCDEQ, and Shields recommended that Corning not submit the 

2012 Secret Data Gap Report to the State.  Id; Supp. SOF ¶ 105.  Shields wrote: 

AMEC did not send the Data Gap and Remediation Strategy Summary 

report to the State and we [Wood and Shields] do not recommend Corning 

submitting it.  Id. 

 

Corning agreed and kept the 2012 Secret Data Gap Report secret from the State and from 

AVX for over four years.  Id. ¶ 106.  Corning and Corning’s consultant and REC had Shields:  

(1) affix his North Carolina Professional Engineering Seal to the REC Program Questionnaire 

Response; and (2) sign an Environmental Consultant Certification Statement that the information 

in the REC Program Questionnaire Response was accurate and complete under penalty of 

perjury.  DE-180 ¶¶ 53-54; DE-181 at 511-522.  As required by the State, Corning’s own 

environmental engineer also signed a Certification Statement that the information in the REC 

Program Questionnaire Response was accurate and complete under penalty of perjury.  DE-180 ¶ 

56; DE-181 at 518.  The Questionnaire contains materially false and misleading information that 

was known at the time by both signers to be false and misleading.  DE-180 ¶¶ 59-65; DE-181 at 
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488-489, 517-519; DE-182 at 9-37, 325-328; Supp. SOF ¶ 123.  In reliance on the Questionnaire 

Response signed under sworn oath, NCDEQ issued a March 10, 2014 Notice of Eligibility to 

Corning that allowed Corning to enter the REC Program.  DE-180 ¶ 58; DE-182 at 5-6. 

C. DEQ’S Response to Corning’s Violations of REC Program Standards. 

On November 9, 2017, NCDEQ issued two Orders – one against Corning’s consultant 

and REC and one against the RSM, Daniel Shields (hereinafter, the “Orders”).  The Order 

against Shields disqualified him for life from participating in the REC Program.  DE-180  ¶ 63; 

DE-182 at 12-21.  The Order against Corning’s consultant and REC issued a $6,500 Civil 

Penalty for the REC’s and Shields’ involvement in the false and misleading statements on the 

REC Program Questionnaire Response.  DE-180 ¶ 64; DE-182 at 24-34.  In the Order, NCDEQ 

concluded that the REC violated 15A NCAC 13C.0302(c), 15A NCAC 13C.0305(b)(8) and 15A 

NCAC 13C .0305(b)(4)(c); Supp. SOF ¶ 119-121.  NCDEQ also found that the potential harm to 

the public health and the environment was “high.”  DE-180 ¶ 65; DE-182 at 29, 33-34. 

D. AVX has been unable to sell the Property due to Corning’s conduct. 

AVX has been unable to sell the Property because a prospective purchaser will not close 

on a sale due to Corning’s failure to assess and remediate adequately environmental conditions 

at, on and from the Property at this time.  DE-180 ¶ 66; DE-182 at 35-37; Supp. SOF ¶ 108-109.  

In particular, on or about March 26, 2015, AVX entered into an Agreement for Purchase and 

Sale of Real Property for the sale of the Property.  Supp. SOF ¶ 108.  The purchaser has been 

unwilling to close on the Property due to Corning’s refusal to assess and remediate adequately 

environmental conditions at, on and from the Property at this time.  Supp. SOF ¶ 109.  The 

purchaser is a developer who negotiated with the Wake County Board of Education for the 

Board’s purchase of the Property for a public high school.  Supp. SOF ¶ 110.  On information 

and belief, the Board decided not to pursue its purchase of the Property due to Corning’s failure 
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to assess and remediate adequately environmental conditions at, on, and from the Property at this 

time.  Supp. SOF ¶ 111. 

STANDARD OF REVIEW 

Under Federal Rule of Civil Procedure 56(c), summary judgment must be granted where 

“the pleadings, depositions, answers to interrogatories, and admissions on file, together with 

affidavits, if any, show that there is no genuine issue of material fact and that the moving party is 

entitled to judgment as a matter of law.”  Fed. R. Civ. P. 56(c); Anderson v. Liberty Lobby, 477 

U.S. 242, 247 (1986); Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).  When the moving 

party has carried its burden of showing that no material factual issues exist for trial, the non-

moving party must come forward with evidence which shows more than some “metaphysical 

doubt” that genuine and material factual issues exist.  Matsushita Elec. Indus. Co. v. Zenith 

Radio Corp., 475 U.S. 574, 587-88 (1986).  The mere existence of some alleged factual dispute 

will not defeat an otherwise properly supported motion for summary judgment; the requirement 

is that there be no genuine issue of material fact.  Anderson, 477 U.S. at 248.  While “[e]vidence 

should be viewed in the light most favorable to the nonmoving party[,] . . . a ‘mere scintilla’ of 

evidence will not preclude summary judgment.”  Disher v. Synthes, 371 F. Supp. 2d 764, 769 

(D.S.C. 2005).  To defeat a motion for summary judgment, the non-moving party cannot 

continue to rely on unsubstantiated allegations but instead must present evidence sufficient for a 

reasonable jury to find in favor of that party, and it must “go beyond the pleadings and . . . 

designate ‘specific facts showing that there is a genuine issue for trial.’”  Celotex, 477 U.S. at 

324. 

The Fourth Circuit Court of Appeals has stated with regard to summary judgment 

motions that the district courts have “an affirmative obligation … to prevent ‘factually 

unsupported claims and defenses’ from proceeding to trial.”  Felty v. Graves-Humphreys Co., 
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818 F.2d 1126, 1128 (4th Cir. 1987), quoting Celotex, 477 U.S. at 323-24.  To that end, 

“[s]ummary judgment procedure is properly regarded not as a disfavored procedural shortcut, but 

rather as an integral part of the Federal Rules as a whole, which are designed to secure the just, 

speedy and inexpensive determination of every action.” Celotex, 477 U.S. at 327. 

ARGUMENT 

I. AVX IS ENTITLED TO COST RECOVER UNDER CERCLA § 107. 

Summary judgment should be entered in favor of AVX on its claim against Corning for 

response costs under CERCLA § 107.  Under CERCLA § 107(a)(1)-(4)(B), a private party may 

bring suit to recover “necessary costs of response . . . consistent with the national contingency 

plan” from one or more “[c]overed persons” – typically known as potentially responsible parties 

(“PRPs”). 42 U.S.C. § 9607(a)(1)-(4)(B); United States v. Atl. Research, 551 U.S. 128, 135-36 

(2015).  PRPs are defined as: (1) owners and operators of facilities at which hazardous 

substances are located; (2) past owners and operators of such facilities at the time that disposal of 

hazardous substances occurred; (3) persons who arranged for disposal or treatment of hazardous 

substances; and (4) certain transporters of hazardous substances.  See 42 U.S.C. § 9607(a)(1)-(4).  

A “facility” includes “any site or area where a hazardous substance has been deposited, stored, 

disposed of, or placed, or otherwise come to be located.”  42 U.S.C. § 9601(9). 

Thus, to recover response costs from Corning under CERCLA § 107, AVX must 

establish:  (1) that AVX incurred costs necessary to respond to a release or threatened release of 

a hazardous substance at a facility; (2) that AVX’s response was consistent with the national 

contingency plan; and (3) that Corning qualifies as a PRP with respect to the contamination at 

the facility.  See Crofton Ventures Ltd. P’ship v. G&H P’ship, 258 F.3d 292, 297 (4th Cir. 2001); 

Westfarm Assocs. Ltd. P’ship v. Washington Suburban Sanitary Comm’n, 66 F.3d 669, 677 (4th 

Cir. 1995); Rhodes v. Cnty. of Darlington, 833 F. Supp. 1163, 1177 n.10 (D.S.C. 1992). 
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The factual record demonstrates as a matter of law each of the above elements in 

connection with the known releases at the Property.   Releases of TCE and other contaminants 

have occurred at the Property.  DE-180 ¶ 2; DE-181 at 384-387.  TCE, among other constituents 

detected in groundwater at the Property, are “hazardous substances” under CERCLA.  42 U.S.C. 

§ 9601(14).  The Property is a “facility” under CERCLA because TCE (and other CERCLA 

hazardous materials) have come to be located on the Property.  See 42 U.S.C. § 9601(9). 

AVX has incurred response costs.  Supp. SOF ¶ 112.  AVX also has established that its 

response costs were necessary and consistent with the National Contingency Plan within the 

meaning of Section 107(a)(4)(B) of CERCLA.  Supp. SOF ¶ 113. 

Finally, Corning is a potentially responsible party within the meaning of CERCLA 

because it was the owner and operator of the Property at the time that releases of TCE and other 

hazardous substances occurred, which Corning admits.  Supp. SOF ¶ 114.   

Corning is not able to dispute any of these facts.  In fact, the record developed during 

discovery confirms that Corning admits its responsibility in the 1987 purchase agreement 

regarding the Property, in letters to the State, and in deposition testimony. 

II. AVX IS ENTITLED TO CONTRIBUTION FROM CORNING UNDER CERCLA 

§ 113. 

“Section 113(f) explicitly grants PRPs a right to contribution,” traditionally defined as a 

“tortfeasor’s right to collect from others responsible for the same tort after the tortfeasor has paid 

more than his or her proportionate share, the shares being determined as a percentage of fault.”  

Atl. Research; 551 U.S. at 138, quoting Black’s Law Dictionary 353 (8th ed. 2004).  “In 

resolving contribution claims, the court may allocate response costs among liable parties using 

such equitable factors as the court determines are appropriate.”  42 U.S.C. § 9613(f)(1).  These 

factors include, but are not limited to, the ability of the parties to demonstrate that their 
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contribution to a discharge, release or disposal of a hazardous waste can be distinguished, the 

amount of the hazardous waste involved, the degree of involvement by the parties in the 

generation, transportation, treatment, storage or disposal of the hazardous waste.  Envtl. Transp. 

Sys., Inc. v. ENSCO, Inc., 969 F2d 503, 508 (7th Cir. 1992). 

 AVX has established in the preceding section that it is entitled to summary judgment as 

to Corning’s status as a PRP under CERCLA § 107.  AVX also is entitled to a determination 

under CERCLA § 113 that Corning should be allocated 100% of response costs in this case, and 

that AVX should be allocated 0% of those costs.  As described in greater detail in AVX’s prior 

summary judgment brief on Corning’s CERCLA counterclaims against AVX (DE 179), the 

evidence is undisputed that Corning used and released TCE at the Property.  The evidence is 

equally undisputed that AVX did not.  Using the well-settled “Gore factors” applied by courts in 

evaluating whether contribution is appropriate, both Corning’s and AVX’s response costs in this 

case should be 100% allocated to Corning for the reasons set forth in that prior brief, which is 

incorporated by reference herein. 

A. This Court applies the Gore factors when evaluating whether AVX is entitled 

to contribution from AVX under CERCLA § 113. 

 It is well-settled that Courts apply the Gore factors when evaluating whether contribution 

is appropriate under CERCLA § 113.  These Gore factors are: 

1. The ability of the parties to demonstrate that their contribution to a discharge, 

release or disposal of a hazardous waste can be distinguished. 

2. The amount of the hazardous waste involved. 

3. The degree of toxicity of the hazardous waste involved. 

4. The degree of involvement by the parties in the generation, transportation, 

treatment, storage or disposal of the hazardous waste. 

5. The degree of care exercised by the parties with respect to the hazardous waste 

concerned, taking into account the characteristics of such hazardous waste. 
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6. The degree of cooperation by the parties with federal, state or local officials to 

prevent any harm to the public health or the environment. 

Envtl. Transp. Sys., Inc. v. ENSCO, Inc., 969 F.2d 503, 508 (7th Cir. 1992).  These factors 

support AVX’s argument that Corning should be allocated 100% of both AVX’s and Corning’s 

response costs. 

B. The Gore factors support AVX’s arguments. 

 

The first Gore factor to be considered in apportioning response costs between responsible 

parties is “the ability of the parties to demonstrate that their contribution to a discharge, release 

or disposal of a hazardous waste can be distinguished.”  Envtl. Transp., 969 F.2d at 508.  Here, 

the evidence shows that AVX never used TCE, and the evidence just as clearly shows that 

Corning did use and spill large amounts of TCE.  In fact, TCE contamination caused by Corning 

was confirmed at the Property before AVX took ownership of the Property.  AVX’s alleged 

contribution is easily distinguished (and is wholly nonexistent) because AVX did not use the 

chemical that caused the contamination that existed at the Property before AVX owned or 

operated the Property.    

The same logic applies to other Gore factors.  For example, no costs may be allocated to 

AVX based on “the amount of the hazardous waste involved” – although the amount of 

contamination is significant, there is no evidence in the record that AVX contributed any 

amount, even a de minimis amount, to the contamination at the Property.  Similarly, in 

considering “the degree of involvement by the parties in the generation, transportation, 

treatment, storage or disposal of the hazardous waste” involved, again, AVX’s degree of 

involvement in these activities is zero. 
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III. AVX IS ENTITLED TO SUMMARY JUDGMENT IN ITS FAVOR AS TO ITS 

UDTPA CLAIM AGAINST CORNING. 

Corning’s environmental engineer submitted false information to the State to earn 

admission of AVX’s Property into the more lenient REC Program, which allowed Corning to 

continue to delay its investigation and remediation of the Property.  This horrific conduct, for 

which Corning is directly responsible, is now established in the record and independently 

confirmed by DEQ.  Corning’s conduct is a violation of the UDTPA, which provides that 

“[u]fair methods of competition in or affecting commerce, and unfair or deceptive acts or 

practices in or affecting commerce, are declared unlawful.”  N.C. Gen. Stat. § 75-1.1(a).  To 

prevail on a UDTPA claim, the plaintiff must show:  (1) the defendant committed an unfair or 

deceptive act or practice; (2) in or affecting commerce; and (3) the plaintiff was injured thereby.  

First Atlantic Management Corp. v. Dunlea Realty Co., 131 N.C. App. 242, 252, 507 S.E.2d. 56, 

63 (1998); Allen v. Ferrera, 141 N.C. App. 284, 292, 540 S.E.2d 761, 767 (2000).  The plaintiff 

also must establish that it suffered actual injury as a proximate result of the defendant’s 

misrepresentations or unfair conduct.  Ausley v. Bishop, 133 N.C. App. 210, 216-17, 515 S.E.2d 

72, 77 (1999).  AVX is entitled to summary judgment in its favor because Corning’s conduct 

clearly meets each of the elements of unfair and deceptive trade practices under the UDTPA. 

A. Corning’s Misrepresentations of Fact to the State in the REC Program 

Questionnaire Response was an Unfair and Deceptive Act that was 

confirmed by the State in the State’s two Enforcement Orders against 

Corning’s Environmental Consultant. 

Corning’s misrepresentation of fact to both AVX and the State, which earned the 

Property’s admission into the REC Program, allowed Corning to continue delaying the cleanup 

of the Property and constitutes unfair and deceptive conduct under the UDTPA.  A practice is 

unfair “when it offends established public policy” or if the practice is “immoral, unethical, 

oppressive, unscrupulous, or substantially injurious to consumers.”  Id.  See also Torrance v. AS 
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& L Motors, Ltd., 119 N.C. App. 552, 555, 459 S.E.2d 67, 69-70 (1995); First Atlantic, 131 N.C. 

App. at 252, 507 S.E.2d at 63.  A practice is deceptive “if it has the capacity or tendency to 

deceive; proof of actual deception is not required.”  Marshall v. Miller, 302 N.C. 539, 548, 276 

S.E.2d 397, 403 (1981).   

In 2013, Corning included materially false information regarding Corning’s supposed 

remediation investigation efforts in the REC Program Questionnaire Response to earn the 

Property’s admission into the REC Program and to avoid the State’s oversight of its purported 

remediation efforts.  The 2012 Secret Data Gap Report directly undermined the information that 

Corning and its consultant included in the REC Program Questionnaire Response, and so 

Corning’s consultant recommended in an email that it not be submitted to the State: 

AMEC [now known as Wood] did not send the Data Gap and Remediation 

Strategy Summary report to the State and we [Wood and Shields] do not 

recommend Corning submitting it.  

 

Corning followed its consultant’s advice and hid the 2012 Secret Data Gap, which shows that it 

was Corning’s clear intent to mislead and to get AVX’s Property admitted into the State’s REC 

Program on the basis of the false information provided in the REC Program Questionnaire 

Response.  Corning willfully and intentionally misrepresented material facts to the State in 2013 

to earn admission of the Property into the more lenient REC Program.  The State’s Enforcement 

Orders confirm the falsity and misleading nature of the Questionnaire Response.  The 

Enforcement Orders plainly read that the State had concluded that Corning’s consultant 

submitted false and misleading information on the REC Program Questionnaire Response. 

Under the Act, North Carolina courts have held that the defendant’s intent is irrelevant.  

Leake v. Sunbelt Limited of Raleigh, 93 N.C. App. 199, 205, 377 S.E.2d 285, 289 (1989).  A 

plaintiff does not have to prove fraud, bad faith or intentional deception in order to sustain a 
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UDTPA claim.  Torrance, 119 N.C. App. at 555, 459 S.E.2d at 70.  See also First Atlantic, 131 

N.C. App. at 252, 507 S.E.2d at 63.  It is sufficient for a defendant’s words or conduct to 

“possess the tendency or capacity to mislead or create the likelihood of deception.”  See id. at 

252, 507 S.E.2d at 63.  However, in this case, it is clear that Corning’s misrepresentation to the 

State was intentional, willful and egregious, and its concealment of the 2012 Secret Data Gap 

report demonstrates that it was Corning’s intention to earn the Property’s admission into the 

State’s REC Program, which allowed Corning and its consultant to continue to delay remediation 

of the Property with very little oversight by the State.1 

B. Corning’s Misrepresentations of Fact in the REC Program Questionnaire 

Response Affects Commerce Because it Enabled Corning to Delay Cleanup 

of AVX’s Property. 

Corning’s conduct is in or affecting commerce because, among other things, Corning’s 

misrepresentations earned the Property’s admission into the REC Program, which has allowed 

Corning to delay cleanup of the TCE contamination that Corning admitted it caused both in a 

letter agreement with AVX, and in a letter to the State.  Corning agreed by contract to clean up 

the contamination when it sold the Property to AVX in 1987 and has failed to do so, leading to 

off-site contamination in a neighborhood and at a public park and local school.  Corning’s 

misrepresentations in the REC Program Questionnaire Response, which were directly 

contradicted by Corning’s 2012 Secret Data Gap Report, were made to gain the Property’s 

admission in to the REC Program and to avoid NCDEQ oversight of its purported remediation 

investigation and cleanup efforts.  Corning’s misrepresentations were integral to Corning’s 

delayed performance of the cleanup which it was obligated to perform. 

                                                 
1 Corning also failed to produce the 2012 Secret Data Gap Report in discovery, which also demonstrates 

intentional, willful and egregious conduct. 
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C. Corning’s Misrepresentations of Fact to NCDEQ in the REC Program 

Questionnaire Response was a Direct and Proximate Cause of AVX’s 

Inability to Sell its Property. 

As described above, a potential purchaser of the Property, who entered an Agreement for 

Purchase and Sale of Real Property on or about March 26, 2015, has been unwilling to close the 

Property due to Corning’s refusal to assess and remediate adequately environmental conditions 

at, on and from the Property at this time.   Plain and simple, Corning’s unfair and deceptive 

conduct has enabled Corning to delay fully delineating the contamination that it caused during 

the almost twenty-five (25) year-period that it owned and operated the Property, from 

approximately 1962 to 1987, and that delay has harmed AVX by diminishing the value and 

damaging the marketability of the Property.  See State Properties, LLC v. Ray, 155 N.C. App. 65, 

74-75, 574 S.E.2d 180, 187 (2002) (finding a violation of the UDTPA where vender fraudulently 

misrepresented soil contamination to buyer); Cameron v. Martin Marietta Corp., 729 F. Supp. 

1529, 1531-32 (E.D.N.C. 1990) (holding that purchasers of land pled a cause of action under 

UDTPA when vendor concealed chemical contamination of land).  Corning’s misrepresentations 

in the REC Program Questionnaire Response, in particular, were material to the State’s decision 

to allow the Property into the REC Program with limited State oversight, which has allowed (and 

continues to allow) Corning to delay assessing and remediation contamination that it caused on 

the Property.  Additionally, Corning’s misrepresentations in the Questionnaire Response caused 

AVX not to oppose Corning entering into the REC Program.  Had AVX known the egregious 

conduct that Corning covered up, AVX absolutely would have opposed Corning’s fraudulent 

entry into the REC Program. 

Because Corning’s unfair and deceptive conduct, made in the course of its performance 

of its obligation to AVX to remediate the contamination that it caused on the Property, has 

directly and proximately damaged the value and marketability of the Property, among other 
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damages, AVX respectfully requests this Court to grant its motion for summary judgment and 

rule that liability is established on AVX’s UDTPA claim against Corning. 

IV. AVX IS ENTITLED TO SUMMARY JUDGMENT IN ITS FAVOR AS TO ITS 

NEGLIGENT MISREPRESENTATION CLAIM AGAINST CORNING. 

Even if the Court finds that the Corning’s misrepresentations to the State in the REC 

Program Questionnaire Response and to the State and AVX regarding Corning’s cleanup of the 

Property were not made intentionally or in bad faith (and AVX believes Corning’s 

misrepresentations were intentional and in bad faith), providing this false information was, at an 

absolute minimum, clearly negligent and supports AVX’s claim for negligent misrepresentation.  

Negligent misrepresentation occurs when, in the course of a business or other transaction in 

which the defendant has a pecuniary interest, the defendant supplies false information for the 

guidance of others in a business transaction, without exercising reasonable care in obtaining or 

communicating the information.  CBP Res., Inc. v. SGS Control Servs., Inc., 394 F. Supp. 2d 

733, 742-43 (M.D.N.C. 2005), citing Fulton v. Vickery, 73 N.C. App. 382, 388, 326 S.E.2d 354, 

358 (1985).  In addition, the plaintiff must justifiably (or reasonably) rely on the false statement.  

Dealers Supply Co. v. Cheil Indus., Inc., No. 1:03CV00654, 2006 WL 20500, at *4 (M.D.N.C. 

Jan. 4, 2006); Walker v. Town of Stoneville, 211 N.C. App. 24, 31, 712 S.E.2d 239, 244 (2011).  

In this case, Corning’s own consultant and REC admitted that the information provided in the 

REC Program Questionnaire Response was inaccurate and misleading, and AVX is entitled to 

summary judgment on its negligent misrepresentation claim as described herein. 

A. Corning Provided False Information to AVX and to the State, Including 

Misrepresentations of Fact in the REC Program Questionnaire Response, for 

the Purpose of Earning Entry of the Property into the REC Program. 

In 2012, Corning’s environmental consultant, who would eventually become the REC for 

the Property, prepared the 2012 Secret Data Gap Report that described the failed cleanup 
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attempts in detail.  As described above, Corning decided to withhold the 2012 Secret Data Gap 

Report from the State and from AVX while misrepresenting to the State and AVX that Corning 

was diligently pursuing the cleanup.  In particular, Corning misrepresented to the State and to 

AVX that Corning was eligible for the REC Program by completing and submitting the REC 

Program Questionnaire Response with false and misleading answers, even though Corning’s 

answers in the REC Program Questionnaire Response were directly undermined by the 2012 

Secret Data Gap Report that Corning knowingly withheld from  and AVX, first in 2012 and later 

during discovery in this litigation. 

As described in the Statement of Facts, the State issued Orders to Corning’s consultant as 

a result of these misrepresentations.  DE-180 ¶¶ 63-64; DE-182 at 12, 24.  In sworn deposition 

testimony, Charlotte Jesneck, Branch Head for the State’s Inactive Hazardous Sites Branch 

(“IHSB”), testified as follows regarding the State’s decision to enter the Orders: 

We looked at the responses to these two questions on the Questionnaire as not 

being accurate, and we looked at the data that existed prior to the questionnaire 

being signed and that they were falsely representing themselves in that 

questionnaire and I concurred with that with Kim [Caulk, Manager of NCDEQ’s 

REC Program]. 

We showed it to other – our management and to our general counsel.  They 

concurred, and then we, you know, certainly went forward with preparation of the 

order that got edited and eventually issued.  Supp. SOF ¶ 115. 

B. Corning Owed a Duty to AVX Concerning Corning’s Assessment and 

Remediation of Environmental Conditions at, on, and from the Property, 

Which it Breached by Providing False Information to NCDEQ and AVX that 

Enabled it to Delay its Performance by More than Thirty Years. 

Corning conceded that it had full responsibility for cleaning up the contamination in 1987 

both in a letter agreement with AVX, and in a letter to the State.  Corning has failed to do so for 

over thirty years and Corning’s misrepresentations in the REC Program Questionnaire Response 

to gain the Property’s admission in to the REC Program to avoid State oversight of its purported 
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remediation investigation and cleanup efforts were integral to Corning’s delayed performance of 

the cleanup.  Corning breached its duty to clean up contamination on the Property by 

misrepresenting material facts to AVX and Corning which has enabled Corning to unreasonably 

delay its assessment and cleanup of the Property.   

The State itself indicated that Corning’s consultant and Regional Site Manger (“RSM”) 

under the REC Program breached its standard of reasonable care and diligence in its November 

9, 2017 Orders against Corning’s environmental consultant and REC, and Corning’s former 

RSM, Daniel Shields, and that this breach of duty carried with it a high potential for harm: 

RSMs not acting with reasonable care and diligence in their performance as 

agents in this privatized cleanup program have the potential to cause harmful 

effects to human health and the environment.  RSMs not being truthful, accurate 

or complete in their statements or documents or by not including all relevant and 

pertinent information in the RSM’s oral and written reporting to the Branch risk 

causing harm to the public and the environment by their actions.  No actual harm 

was verified, but the potential for harm was high. 

DE-180 ¶¶ 63-64; DE-182 at 20-21, 33-34.  Corning’s consultant and REC, and Corning’s RSM 

(at the direction of Corning) intentionally misled the State and AVX to delay assessing and 

cleaning up the Property.  But even if the misrepresentation of fact was not intentional, Jay 

Bennett, Corning’s own consultant’s RSM who replaced Shields after his retirement, testified 

that the REC Program Questionnaire Response was inaccurate (or at the very least, misleading) 

and that Corning’s consultant should not have answered the REC Program Questionnaire 

Response items as he did: 

Q. He [Shields] shouldn't have answered it that way, should he? 

A. He probably should have not answered it that way.· But he probably also 

should have provided more information to substantiate his, you know, 

answer. 
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Q. You wouldn't have answered it that way, would you? 

A. No, sir.  Probably not.  I would have probably answered it different with an 

asterisk beside. 

Supp. SOF ¶ 116.  Mr. Bennett also testified: 

Q. The data he [Shields] had at that time in these reports was found by NCDEQ 

to be more than enough for him to have, for them to conclude that he 

answered these questions inappropriately, right? 

A. Yes.  He should have added more clarity to those answers. 

Q. Well, you say should have added more clarity.  But the answer to, in the 

questionnaire response to the question of surface water contamination, he 

answered no, right? 

A. Yes. 

Q. Okay.  And that was wrong, wasn't it? 

A. Based on the documentation and the record at that time, that's correct. 

Id. (emphasis added) 

 Beyond his testimony regarding the REC Program Questionnaire Response, Bennett 

testified that the off-site wells that Corning’s consultant had in place in 2013, and upon which 

Corning and Corning’s REC relied for the answers to the Questionnaire Response, were not 

installed in the most logical place to determine if off-site contamination existed.  Id. ¶ 117.  The 

most logical place to determine if contamination was off-site was to place it across the street 

from a location showing groundwater contamination.  Id. ¶ 118.  Bennett further testified: 

Q. So the best well placement would be to find a location on the property that 

has groundwater contamination and go across the street and place a well 

directly across the street if your only priority was to determine if there's any 

offsite groundwater contamination? 

A. If that was the only priority and you were avoiding utilities and avoiding 

safety concerns and disregard for safety for your employees, yes. 

* * * * * 
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A. Technically, it would probably have been a better idea to install the wells 

closer to the right-of-way within Atlantic Avenue. (emphasis added) 

Id.  In short, even if Corning’s misrepresentations in the REC Program Questionnaire Response 

were not intentional, Corning’s own RSM admitted in sworn deposition testimony that he 

himself would not have answered the Questionnaire as it was, and that the Questionnaire was not 

based on the best information. 

C. Corning Knew (or Should Have Known) that Providing False Information 

Regarding its Remedial Investigation and Cleanup of AVX’s Property 

Would Harm AVX, and AVX Justifiably Relied on the Misrepresentations of 

Fact to its Detriment. 

AVX relied on Corning’s misrepresentations to AVX and the State that Corning was 

diligently pursuing cleanup of the contamination.  Further, AVX relied on Corning and its 

consultant and REC to deal honestly with the State in the pursuit of its assessment and cleanup of 

the contamination.  Corning provided misleading information to the State to earn its admission 

into the State’s REC Program, which allowed Corning’s consultant to oversee the cleanup with 

limited State oversight while Corning kept its true intentions of delaying the cleanup of the 

Property secret from both AVX and the State. 

Jay Bennett, Corning’s current RSM, testified that the cornerstone of the REC program is 

trust, meaning that the State and the public (including AVX) are trusting the RSM to make sure 

site conditions are accurately represented and addressed effectively.  Id. ¶ 119.  Bennett also 

testified that the REC program is not an environment for the RSM and the REC to play “word 

games” with the State.  Id. ¶ 120.  AVX agrees, and AVX was justified in relying on Corning’s 

misrepresentations. 

Importantly, the REC Program Questionnaire Response was also professionally sealed by 

Corning’s former RSM, Daniel Shields, who is a licensed Professional Engineer in North 

Carolina.  As Corning’s current RSM testified, the rules governing licensed engineers require the 
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engineers to be truthful, accurate, and forthcoming in representations made to public agencies. 

Id. ¶ 121.  Plain and simple, the false and misleading REC Program Questionnaire Response was 

signed, sealed and certified by a licensed Professional Engineer on behalf of Corning, which is 

an expression of affirmation of the reliability of the document.  Both AVX and NCDEQ 

justifiably relied on the false and misleading statements in the REC Program Questionnaire 

Response, and indeed were assured by Corning that they could rely on the information in the 

REC Program Questionnaire Response through the execution of the sealed certification. 

AVX’s reliance on Corning’s misrepresentations was to AVX’s detriment because 

Corning’s misrepresentations have allowed significant contamination to remain on AVX’s 

Property and to continue to spread more thirty (30) years after AVX purchased the Property from 

Corning, causing continuing damage to the Property and causing AVX not to be able to sell the 

Property. 

D. Corning’s Misrepresentations of Fact to the State and AVX was a Direct and 

Proximate Cause of AVX’s Inability to Sell its Property. 

Corning refers the Court to its discussion of harm above in its argument in support of 

summary judgment as to AVX’s UDTPA claim.  In short, Corning’s failure to assess and 

remediate the Property (and its misrepresentation of material fact to enable its unreasonable 

delay) has harmed AVX by diminishing the value and damaging the marketability of the 

Property.  Corning’s misrepresentations in REC Program Questionnaire Response, in particular, 

were material to the State’s decision to allow the Property into the REC Program with limited 

State oversight, which has allowed (and continues to allow) Corning to delay assessing and 

remediation contamination that it caused on the Property.  See Smithfield Bus. Park, LLC v. SLR 

Int'l Corp., No. 5:12-CV-282-F, 2014 WL 3738217, at *7 (E.D.N.C. July 29, 2014) (permitting 

contribution claim to proceed forward for underlying negligent misrepresentation to proceed 
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forward against registered site manager of an environmental remediation company where site 

manager falsely alleged that clean up would only take six months and would be limited to 

shallow well remediation).  Corning has intentionally and willfully delayed its cleanup, and 

concealed its delay, in part, by providing materially false information to AVX and the State as 

described herein.  For the reasons provided herein, AVX respectfully requests this Court to grant 

its motion for summary judgment on its negligent misrepresentation claim against Corning. 

CONCLUSION 

For the foregoing reasons, AVX’s motion for summary judgment should be granted. 

This 7th day of February 2019. 
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